Business Law & Contracting

Overview of lecture:

Aconcept of contract

Apre-contracting instruments

Aforming perfect contracts (essentials)
Aepistular, distance, on-line contracts
Aclauses in international business contracts

Ainternational sales and CISG
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Contract - Concept

Abesides delicts most common title of obligations
Amost common instrument for exchange of values
Aprivate law (voluntary law between parties)
Aprinciples:

Morality, legality
Sanctity

: enter/refusal
Equad“ty £ will choice of parties
reedaom ot wi content

form
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Contract - Essentials

Parties - capacity

Offer i expression of free will
Acceptance - dtto

Material essentials - required terms
Formal essentials - required form

(Valuable consideration)
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Pre-contracting instruments - examples

AL etter of intent
AMemorandum of understanding
AMinutes

AMemorandum of confidentiality
AMemorandum of exclusivity

AFuture contract
AFramework contract
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Invitation to treat - examples

ASupply of information
AAdvertisement
AExhibition of goods
AWebsite

Alnvitation for tenders

Aé
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Forming the contract i basic questions

What law governs conclusion ?
What is required form ?
Who is entitled to conclude ?

What law governs performance ?
What are essential terms ?
What is directly implied ?
What is dispositively implied ?
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Forming the contract i form (provability)

Free-f or m contracts (oral, <co

Written (incl. electronic)
Written speci al (one docu
Written legalized (notarized)
Written in form of notarized deed

Free-form + customs
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Forming the contract i e-contracting

Problem with identification (attribution)
Electronic signatures 1 1999/93/EC

Forms: e-mail, click-wrap, click-through, browse-wrap
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Forming the contract i terms

Essentials (required)
Facultative terms .......
Specialist terms

Typical contracts x Innominates (unnamed)

2. concluded :
3. |mp||ed (dlSpOS|tlve) o so sl len s aalela el sl ale/alelaialsals ule/ulale alela\ela'e]s sle)ale
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Forming the contract i identification of parties

Individuals i domicile1 44/2001

Corporate units T domicile (establishment) + representatives
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Forming the contract i specialist terms - clauses

AArbitrary clause

AChoice of law clause

AChoice of forum clause Monetary

Rpri . — |nflation
Price variation clause — |nputs

AHardship clause Expert

AStabilization clause
AFIX clause

ALiability limitation clause

APenalty clause
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Ending the contract

APerformance (incl. offset)
AFaulty performance
Almpossibility of performance
ATime

AWithdrawal

ANotice of avoidance
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International business sales

10. United Nations Convention on Contracts for the International
Sale of Goods (Vienna Convention) 7 11. 4. 1980
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CISG 1 applicability
Article 1

(1) This Convention applies to contracts of sale of goods between
parties whose places of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the application
of the law of a Contracting State.

(2) The fact that the parties have their places of business in different
States is to be disregarded whenever this fact does not appear either
from the contract or from any dealings between, or from information
disclosed by, the parties at any time before or at the conclusion of the
contract.

(3) Neither the nationality of the parties nor the civil or commercial
character of the parties or of the contract is to be taken into
consideration in determining the application of this Convention.
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CISG 1 exclusions

AConsumer sales

AAuctions, executions

ANegotiable instruments transactions
AShips, aircrafts sales

AElectricity sales

AValidity of contracts

AWork contracts

ALiability for death/injury

ARelated liability (incl. default interest)
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CISG T main areas

AContract formation i offer, acceptance

ABasic duties i delivery, quality, payment
AResponsibility of parties for faulty performance
AReasons for termination
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CISG T important issues i acceptance with modifications

Article 19

(1) A reply to an offer which purports to be an acceptance but contains
additions, limitations or other modifications is a rejection of the offer and
constitutes a counteroffer.

(2) However, a reply to an offer which purports to be an acceptance but
contains additional or different terms which do not materially alter the
terms of the offer constitutes an acceptance, unless the offeror, without
undue delay, objects orally to the discrepancy or dispatches a notice to
that effect. If he does not so object, the terms of the contract are the terms of
the offer with the modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the price,
payment, quality and quantity of the goods, place and time of delivery,
extent of one party's liability to the other or the settlement of disputes
are considered to alter the terms of the offer materially.
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CISG T important issues i late acceptance

Article 21

(1) A late acceptance is nevertheless effective as an acceptance if
without delay the offeror orally so informs the offeree or dispatches a
notice to that effect.

(2) If a letter or other writing containing a late acceptance shows that it has
been sent in such circumstances that if its transmission had been normal
it would have reached the offeror in due time, the late acceptance is
effective as an acceptance unless, without delay, the offeror orally informs
the offeree that he considers his offer as having lapsed or dispatches a
notice to that effect.
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CISG T important issues I usages, established practices

Article 18

(1) A statement made by or other conduct of the offeree indicating assent
to an offer is an acceptance. Silence or inactivity does not in itself
amount to acceptance.

(3) However, if, by virtue of the offer or as a result of practices which the
parties have established between themselves or of usage, the offeree
may indicate assent by performing an act, such as one relating to the
dispatch of the goods or payment of the price, without notice to the
offeror, the acceptance is effective at the moment the act is performed,
provided that the act is performed within the period of time laid down in
the preceding paragraph.
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CISG T important issues 1 notice duties

Article 39

(1) The buyer loses the right to rely on a lack of conformity of the goods if

he does not give notice to the seller specifying the nature of the lack of

conformity within a reasonable time after he has discovered it or
discovered it.

(2) In any event, the buyer loses the right to rely on a lack of conformity of
the goods if he does not give the seller notice thereof at the latest within a
period of two years from the date on which the goods were actually
handed over to the buyer, unless this time-limit is inconsistent with a
contractual period of guarantee.

Legal inconformity i Article 43 (except 2 years)
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CISG T important issues 1 price reduction

Article 50

If the goods do not conform with the contract and whether or not the
price has already been paid, the buyer may reduce the price in the
same proportion as the value that the goods actually delivered had at
the time of the delivery bears to the value that conforming goods would
have had at that time. However, if the seller remedies any failure to
perform his obligations in accordance with article 37 or article 48 or if the
buyer refuses to accept performance by the seller in accordance with
those articles, the buyer may not reduce the price.
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CISG T important issues i vis maior

Article 79

(1) A party is not liable for a failure to perform any of his obligations if he
proves that the failure was due to an impediment beyond his control and
that he

at the time of the conclusion of the contract or to have avoided
or overcome it or its conseguences.

(2) If the party's failure is due to the failure by a third person whom he has
engaged to perform the whole or a part of the contract, that party is exempt
from liability only if:

(a) he is exempt under the preceding paragraph; and

(b) the person whom he has so engaged would be so exempt if the
provisions of that paragraph were applied to him.
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CISG T important issues i vis maior - notice

Article 79

(4) The party who fails to perform must give notice to the other party of the
iImpediment and its effect on his ability to perform. If the notice is not
received by the other party within a reasonable time after the party who fails
to perform knew or ought to have known of the impediment, he is liable for
damages resulting from such nonreceipt.
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International sales 1 delivery terms

Generally accepted standard i INCOTERMS

Business usage (issued every 10 years by ICC - www.iccwbo.org)
Business contractors automatically deemed to know

Simple reference by shortcut (+issue)

Main areas T transport, clearance, risks
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International sales T INCOTERMS
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International sales T INCOTERMS

Group E Departure Critical points

Under EXW, the seller minimizes his risk by only making the goods available at his own premises
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International sales T INCOTERMS

Group F Main carriage not paid by seller

Under F Terms, and under FCA unless otherwise agreed, the seller arranges and pays for the pre-carriage in the country of export

FCA Oc
(ramedpecey T ]
EEEEL o

FAS Carriage of goods ) IR

STSEER s ) —

Carriage of goods ) I Carriage to be arranged by the buyer
O C far f to the hen the
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International sales T INCOTERMS

Group C Main carriage paid by seller

Under € Terms the seller arranges and pays for the main carriage but without assuming the risk of the main carriage

CFR © Corige oo gty ho sl

Cost and FRelght
(_...named part of destination)

=
CIF

Cost, Insurance and Freight

{...named port of destination)

CPT

Carriage Paid To
(...named place of destination)

EEECE
CIP

Carflage and Insurance Paid
to {...named place of destination)

EEEE |

Carriage of goods

Carriage of goods

Carriage of goods

o Risk transfer from the seller to the buyer when the goods
pass the ship's rail

O Cost transfer at port of destination, buyer paying such costs
as are not for the seller's account under the contract of
carriage

o Carriage and insurance to be arranged by the seller

O Risk transfer from the seller to the buyer when the goods
pass the ship's rail

O Cost transfer at port of destination, buyer paying such costs
as are not for the seller's account under the contract of
carriage

O Carriage to be arranged by the seller

Risk transfer from the ssller to the buyer when the goods
have been delivered to the carrier

O Cost transfer at place of destination, buyer paying such
costs as are not for the seller's account under the contract
of carriage

o Carriage and insurance to be arranged by the seller

Risk transfer from the seller to the buyer when the goods
have been delivered to the carrier

O Cost transfer at place of destination, the buyer paying such
costs as are not for the seller's account under the contract
of carriage
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International sales T INCOTERMS




