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3UHDPEOH�� ����� ����3XUSRVH�RI�WKH�3ULQFLSOHV��
�

7KHVH�3ULQFLSOHV�VHW�IRUWK�JHQHUDO�UXOHV�IRU�LQWHUQDWLRQDO�
FRPPHUFLDO�FRQWUDFWV���

7KH\�VKDOO�EH�DSSOLHG�ZKHQ�WKH�SDUWLHV�KDYH�DJUHHG�WKDW�
WKHLU�FRQWUDFW�EH�JRYHUQHG�E\�WKHP���

7KH\�PD\�EH�DSSOLHG�ZKHQ�WKH�SDUWLHV�KDYH�DJUHHG�WKDW�
WKHLU�FRQWUDFWV�EH�JRYHUQHG�E\�JHQHUDO�SULQFLSOHV�RI�ODZ��
WKH�OH[�PHUFDWRULD�RU�WKH�OLNH���

7KH\�PD\�SURYLGH�D�VROXWLRQ�WR�DQ�LVVXH�UDLVHG�ZKHQ�LW�
SURYHV�LPSRVVLEOH�WR�HVWDEOLVK�WKH�UHOHYDQW�UXOH�RI�
DSSOLFDEOH�ODZ���

7KH\�PD\�EH�XVHG�WR�LQWHUSUHW�RU�VXSSOHPHQW�LQWHUQDWLRQDO�
XQLIRUP�ODZ�LQVWUXPHQWV���

7KH\�PD\�VHUYH�DV�D�PRGHO�IRU�QDWLRQDO�DQG�LQWHUQDWLRQDO�
OHJLVODWRUV���

&KDSWHU�����*HQHUDO�3URYLVLRQV��
�

$UWLFOH�������)UHHGRP�RI�&RQWUDFW��
�

7KH�SDUWLHV�DUH�IUHH�WR�HQWHU�LQWR�D�FRQWUDFW�DQG�GHWHUPLQH�
LWV�FRQWHQW���

$UWLFOH�������1R�)RUP�5HTXLUHG��
�

1RWKLQJ�LQ�WKHVH�3ULQFLSOHV�UHTXLUHV�D�FRQWUDFW�WR�EH�
FRQFOXGHG�LQ�RU�HYLGHQFHG�E\�ZULWLQJ��,W�PD\�EH�SURYHG�
E\�DQ\�PHDQV��LQFOXGLQJ�ZLWQHVVHV���

$UWLFOH�������%LQGLQJ�&KDUDFWHU�RI�&RQWUDFW��
�

$�FRQWUDFW�YDOLGO\�HQWHUHG�LQWR�LV�ELQGLQJ�XSRQ�WKH�
SDUWLHV��,W�FDQ�RQO\�EH�PRGLILHG�RU�WHUPLQDWHG�LQ�
DFFRUGDQFH�ZLWK�LWV�WHUPV�RU�E\�DJUHHPHQW�RU�DV�
RWKHUZLVH�SURYLGHG�LQ�WKHVH�3ULQFLSOHV���

$UWLFOH�������0DQGDWRU\�5XOHV��
�

1RWKLQJ�LQ�WKHVH�3ULQFLSOHV�VKDOO�UHVWULFW�WKH�DSSOLFDWLRQ�
RI�PDQGDWRU\�UXOHV��ZKHWKHU�RI�QDWLRQDO��LQWHUQDWLRQDO�RU�
VXSUDQDWLRQDO�RULJLQ��ZKLFK�DUH�DSSOLFDEOH�LQ�DFFRUGDQFH�
ZLWK�WKH�UHOHYDQW�UXOHV�RI�SULYDWH�LQWHUQDWLRQDO�ODZ���

$UWLFOH�������([FOXVLRQ�RU�0RGLILFDWLRQ�E\�WKH�3DUWLHV��
�

7KH�SDUWLHV�PD\�H[FOXGH�WKH�DSSOLFDWLRQ�RI�WKHVH�
3ULQFLSOHV�RU�GHURJDWH�IURP�RU�YDU\�WKH�HIIHFW�RI�DQ\�RI�

WKHLU�SURYLVLRQV��H[FHSW�DV�RWKHUZLVH�SURYLGHG�LQ�WKH�
3ULQFLSOHV���

$UWLFOH�������,QWHUSUHWDWLRQ�DQG�VXSSOHPHQWDWLRQ�RI�WKH�
3ULQFLSOHV��

�

����,Q�WKH�LQWHUSUHWDWLRQ�RI�WKHVH�3ULQFLSOHV��UHJDUG�LV�WR�EH�
KDG�WR�WKHLU�LQWHUQDWLRQDO�FKDUDFWHU�DQG�WR�WKHLU�SXUSRVHV�
LQFOXGLQJ�WKH�QHHG�WR�SURPRWH�XQLIRUPLW\�LQ�WKHLU�
DSSOLFDWLRQ���

����,VVXHV�ZLWKLQ�WKH�VFRSH�RI�WKHVH�3ULQFLSOHV�EXW�QRW�
H[SUHVVO\�VHWWOHG�E\�WKHP�DUH�DV�IDU�DV�SRVVLEOH�WR�EH�
VHWWOHG�LQ�DFFRUGDQFH�ZLWK�WKHLU�XQGHUO\LQJ�JHQHUDO�
SULQFLSOHV���

$UWLFOH�������*RRG�)DLWK�DQG�)DLU�'HDOLQJ��
�

����(DFK�SDUW\�PXVW�DFW�LQ�DFFRUGDQFH�ZLWK�JRRG�IDLWK�DQG�
IDLU�GHDOLQJ�LQ�LQWHUQDWLRQDO�WUDGH���

����7KH�SDUWLHV�PD\�QRW�H[FOXGH�RU�OLPLW�WKLV�GXW\���

$UWLFOH�������8VDJHV�DQG�3UDFWLFHV��
�

����7KH�SDUWLHV�DUH�ERXQG�E\�DQ\�XVDJH�WR�ZKLFK�WKH\�
KDYH�DJUHHG�DQG�E\�DQ\�SUDFWLFHV�ZKLFK�WKH\�KDYH�
HVWDEOLVKHG�EHWZHHQ�WKHPVHOYHV���

����7KH�SDUWLHV�DUH�ERXQG�E\�D�XVDJH�WKDW�LV�ZLGHO\�NQRZQ�
WR�DQG�UHJXODUO\�REVHUYHG�LQ�LQWHUQDWLRQDO�WUDGH�E\�SDUWLHV�
LQ�WKH�SDUWLFXODU�WUDGH�FRQFHUQHG�H[FHSW�ZKHUH�WKH�
DSSOLFDWLRQ�RI�VXFK�XVDJH�ZRXOG�EH�XQUHDVRQDEOH���

$UWLFOH�������1RWLFH��
�

����:KHUH�QRWLFH�LV�UHTXLUHG�LW�PD\�EH�JLYHQ�E\�DQ\�
PHDQV�DSSURSULDWH�WR�WKH�FLUFXPVWDQFHV���

����$�QRWLFH�LV�HIIHFWLYH�ZKHQ�LW�UHDFKHV�WKH�SHUVRQ�WR�
ZKRP�LW�LV�JLYHQ���

����)RU�WKH�SXUSRVH�RI�SDUDJUDSK�����D�QRWLFH�³UHDFKHV´�D�
SHUVRQ�ZKHQ�JLYHQ�WR�WKDW�SHUVRQ�RUDOO\�RU�GHOLYHUHG�DW�
WKDW�SHUVRQ¶V�SODFH�RI�EXVLQHVV�RU�PDLOLQJ�DGGUHVV���

����)RU�WKH�SXUSRVH�RI�WKLV�DUWLFOH�³QRWLFH´�LQFOXGHV�D�
GHFODUDWLRQ��GHPDQG��UHTXHVW�RU�DQ\�RWKHU�FRPPXQLFDWLRQ�
RI�LQWHQWLRQ���

$UWLFOH��������'HILQLWLRQV��
�

,Q�WKHVH�3ULQFLSOHV��

��FRXUW��LQFOXGHV�DQ�DUELWUDO�WULEXQDO���
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�ZKHUH�D�SDUW\�KDV�PRUH�WKDQ�RQH�SODFH�RI�EXVLQHVV�WKH�
UHOHYDQW��SODFH�RI�EXVLQHVV��LV�WKDW�ZKLFK�KDV�WKH�FORVHVW�
UHODWLRQVKLS�WR�WKH�FRQWUDFW�DQG�LWV�SHUIRUPDQFH��KDYLQJ�
UHJDUG�WR�WKH�FLUFXPVWDQFHV�NQRZQ�WR�RU�FRQWHPSODWHG�E\�
WKH�SDUWLHV�DW�DQ\�WLPH�EHIRUH�RU�DW�WKH�FRQFOXVLRQ�RI�WKH�
FRQWUDFW���
��REOLJRU��UHIHUV�WR�WKH�SDUW\�ZKR�LV�WR�SHUIRUP�DQ�
REOLJDWLRQ�DQG��REOLJHH��UHIHUV�WR�WKH�SDUW\�ZKR�LV�HQWLWOHG�
WR�SHUIRUPDQFH�RI�WKDW�REOLJDWLRQ���
��ZULWLQJ��PHDQV�DQ\�PRGH�RI�FRPPXQLFDWLRQ�WKDW�
SUHVHUYHV�D�UHFRUG�RI�WKH�LQIRUPDWLRQ�FRQWDLQHG�WKHUHLQ�
DQG�LV�FDSDEOH�RI�EHLQJ�UHSURGXFHG�LQ�WDQJLEOH�IRUP���
&KDSWHU����)RUPDWLRQ��

�

$UWLFOH�������0DQQHU�RI�)RUPDWLRQ��
�

$�FRQWUDFW�PD\�EH�FRQFOXGHG�HLWKHU�E\�WKH�DFFHSWDQFH�RI�
DQ�RIIHU�RU�E\�FRQGXFW�RI�WKH�SDUWLHV�WKDW�LV�VXIILFLHQW�WR�
VKRZ�DJUHHPHQW���

$UWLFOH�������'HILQLWLRQ�RI�2IIHU��
�

$�SURSRVDO�IRU�FRQFOXGLQJ�D�FRQWUDFW�FRQVWLWXWHV�DQ�RIIHU�
LI�LW�LV�VXIILFLHQWO\�GHILQLWH�DQG�LQGLFDWHV�WKH�LQWHQWLRQ�RI�
WKH�RIIHURU�WR�EH�ERXQG�LQ�FDVH�RI�DFFHSWDQFH���

$UWLFOH�������:LWKGUDZDO�RI�2IIHU��
�

����$Q�RIIHU�EHFRPHV�HIIHFWLYH�ZKHQ�LW�UHDFKHV�WKH�
RIIHUHH���

����$Q�RIIHU��HYHQ�LI�LW�LV�LUUHYRFDEOH��PD\�EH�ZLWKGUDZQ�
LI�WKH�ZLWKGUDZDO�UHDFKHV�WKH�RIIHUHH�EHIRUH�RU�DW�WKH�
VDPH�WLPH�DV�WKH�RIIHU���

$UWLFOH�������5HYRFDWLRQ�RI�2IIHU��
�

����8QWLO�D�FRQWUDFW�LV�FRQFOXGHG�DQ�RIIHU�PD\�EH�UHYRNHG�
LI�WKH�UHYRFDWLRQ�UHDFKHV�WKH�RIIHUHH�EHIRUH�LW�KDV�
GLVSDWFKHG�DQ�DFFHSWDQFH���

����+RZHYHU��DQ�RIIHU�FDQQRW�EH�UHYRNHG��

�D�LI�LW�LQGLFDWHV��ZKHWKHU�E\�VWDWLQJ�D�IL[HG�WLPH�IRU�
DFFHSWDQFH�RU�RWKHUZLVH��WKDW�LW�LV�LUUHYRFDEOH��RU��
�E�LI�LW�ZDV�UHDVRQDEOH�IRU�WKH�RIIHUHH�WR�UHO\�RQ�WKH�RIIHU�
DV�EHLQJ�LUUHYRFDEOH�DQG�WKH�RIIHUHH�KDV�DFWHG�LQ�UHOLDQFH�
RI�WKH�RIIHU���
$UWLFOH������5HMHFWLRQ�RI�2IIHU��

�

$Q�RIIHU�LV�WHUPLQDWHG�ZKHQ�D�UHMHFWLRQ�UHDFKHV�WKH�
RIIHURU���

$UWLFOH�������0RGH�RI�$FFHSWDQFH��
�

����$�VWDWHPHQW�PDGH�E\�RU�RWKHU�FRQGXFW�RI�WKH�RIIHUHH�
LQGLFDWLQJ�DVVHQW�WR�DQ�RIIHU�LV�DQ�DFFHSWDQFH��6LOHQFH�RU�
LQDFWLYLW\�GRHV�QRW�LQ�LWVHOI�DPRXQW�WR�DFFHSWDQFH���

����$Q�DFFHSWDQFH�RI�DQ�RIIHU�EHFRPHV�HIIHFWLYH�ZKHQ�WKH�
LQGLFDWLRQ�RI�DVVHQW�UHDFKHV�WKH�RIIHURU���

����+RZHYHU��LI��E\�YLUWXH�RI�WKH�RIIHU�RU�DV�D�UHVXOW�RI�
SUDFWLFHV�ZKLFK�WKH�SDUWLHV�KDYH�HVWDEOLVKHG�EHWZHHQ�
WKHPVHOYHV�RU�RI�XVDJH��WKH�RIIHUHH�PD\�LQGLFDWH�DVVHQW�
E\�SHUIRUPLQJ�DQ�DFW�ZLWKRXW�QRWLFH�WR�WKH�RIIHURU��WKH�
DFFHSWDQFH�LV�HIIHFWLYH�ZKHQ�WKH�DFW�LV�SHUIRUPHG���

$UWLFOH�������7LPH�RI�$FFHSWDQFH��
�

$Q�RIIHU�PXVW�EH�DFFHSWHG�ZLWKLQ�WKH�WLPH�WKH�RIIHURU�KDV�
IL[HG�RU��LI�QR�WLPH�LV�IL[HG��ZLWKLQ�D�UHDVRQDEOH�WLPH�
KDYLQJ�UHJDUG�WR�WKH�FLUFXPVWDQFHV��LQFOXGLQJ�WKH�UDSLGLW\�
RI�WKH�PHDQV�RI�FRPPXQLFDWLRQ�HPSOR\HG�E\�WKH�RIIHURU��
$Q�RUDO�RIIHU�PXVW�EH�DFFHSWHG�LPPHGLDWHO\�XQOHVV�WKH�
FLUFXPVWDQFHV�LQGLFDWH�RWKHUZLVH���

$UWLFOH�������$FFHSWDQFH�:LWKLQ�D�)L[HG�3HULRG�RI�7LPH��
�

����$�SHULRG�RI�WLPH�IRU�DFFHSWDQFH�IL[HG�E\�WKH�RIIHURU�LQ�
D�WHOHJUDP�RU�D�OHWWHU�EHJLQV�WR�UXQ�IURP�WKH�PRPHQW�WKH�
WHOHJUDP�LV�KDQGHG�LQ�IRU�GLVSDWFK�RU�IURP�WKH�GDWH�VKRZQ�
RQ�WKH�OHWWHU�RU��LI�QR�VXFK�GDWH�LV�VKRZQ��IURP�WKH�GDWH�
VKRZQ�RQ�WKH�HQYHORSH��$�SHULRG�RI�WLPH�IRU�DFFHSWDQFH�
IL[HG�E\�WKH�RIIHURU�E\�PHDQV�RI�LQVWDQWDQHRXV�
FRPPXQLFDWLRQ�EHJLQV�WR�UXQ�IURP�WKH�PRPHQW�WKDW�RIIHU�
UHDFKHV�WKH�RIIHUHH���

����2IILFLDO�KROLGD\V�RU�QRQ�EXVLQHVV�GD\V�RFFXUULQJ�
GXULQJ�WKH�SHULRG�IRU�DFFHSWDQFH�DUH�LQFOXGHG�LQ�
FDOFXODWLQJ�WKH�SHULRG��+RZHYHU��LI�D�QRWLFH�RI�DFFHSWDQFH�
FDQQRW�EH�GHOLYHUHG�DW�WKH�DGGUHVV�RI�WKH�RIIHURU�RQ�WKH�
ODVW�GD\�RI�WKH�SHULRG�EHFDXVH�WKDW�GD\�IDOOV�RQ�DQ�RIILFLDO�
KROLGD\�RU�D�QRQ�EXVLQHVV�GD\�DW�WKH�SODFH�RI�EXVLQHVV�RI�
WKH�RIIHURU��WKH�SHULRG�LV�H[WHQGHG�XQWLO�WKH�ILUVW�EXVLQHVV�
GD\�ZKLFK�IROORZV���

$UWLFOH�������/DWH�$FFHSWDQFH��'HOD\�LQ�7UDQVPLVVLRQ��
�

����$�ODWH�DFFHSWDQFH�LV�QHYHUWKHOHVV�HIIHFWLYH�DV�DQ�
DFFHSWDQFH�LI�ZLWKRXW�XQGXH�GHOD\�WKH�RIIHURU�VR�LQIRUPV�
WKH�RIIHUHH�RU�JLYHV�QRWLFH�WR�WKDW�HIIHFW���

����,I�D�OHWWHU�RU�RWKHU�ZULWLQJ�FRQWDLQLQJ�D�ODWH�DFFHSWDQFH�
VKRZV�WKDW�LW�KDV�EHHQ�VHQW�LQ�VXFK�FLUFXPVWDQFHV�WKDW�LI�
LWV�WUDQVPLVVLRQ�KDG�EHHQ�QRUPDO�LW�ZRXOG�KDYH�UHDFKHG�
WKH�RIIHURU�LQ�GXH�WLPH��WKH�ODWH�DFFHSWDQFH�LV�HIIHFWLYH�DV�
DQ�DFFHSWDQFH��XQOHVV�ZLWKRXW�XQGXH�GHOD\��WKH�RIIHURU�
LQIRUPV�WKH�RIIHUHH�WKDW�LW�FRQVLGHUV�WKH�RIIHU�DV�KDYLQJ�
ODSVHG���

$UWLFOH��������:LWKGUDZDO�RI�$FFHSWDQFH��
�
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$Q�DFFHSWDQFH�PD\�EH�ZLWKGUDZQ�LI�WKH�ZLWKGUDZDO�
UHDFKHV�WKH�RIIHURU�EHIRUH�RU�DW�WKH�VDPH�WLPH�DV�WKH�
DFFHSWDQFH�ZRXOG�KDYH�EHFRPH�HIIHFWLYH���

$UWLFOH��������0RGLILHG�$FFHSWDQFH��
�

����$�UHSO\�WR�DQ�RIIHU�ZKLFK�SXUSRUWV�WR�EH�DQ�DFFHSWDQFH�
EXW�FRQWDLQV�DGGLWLRQV��OLPLWDWLRQV�RU�RWKHU�PRGLILFDWLRQV�
LV�D�UHMHFWLRQ�RI�WKH�RIIHU�DQG�FRQVWLWXWHV�D�FRXQWHU�RIIHU���

����+RZHYHU��D�UHSO\�WR�DQ�RIIHU�ZKLFK�SXUSRUWV�WR�EH�DQ�
DFFHSWDQFH�EXW�FRQWDLQV�DGGLWLRQDO�RU�GLIIHUHQW�WHUPV�
ZKLFK�GR�QRW�PDWHULDOO\�DOWHU�WKH�WHUPV�RI�WKH�RIIHU�
FRQVWLWXWHV�DQ�DFFHSWDQFH��XQOHVV�WKH�RIIHURU�ZLWKRXW�
XQGXH�GHOD\��REMHFWV�WR�WKH�GLVFUHSDQF\��,I�WKH�RIIHURU�
GRHV�QRW�REMHFW��WKH�WHUPV�RI�WKH�FRQWUDFW�DUH�WKH�WHUPV�RI�
WKH�RIIHU�ZLWK�WKH�PRGLILFDWLRQV�FRQWDLQHG�LQ�WKH�
DFFHSWDQFH���

$UWLFOH��������:ULWLQJV�LQ�&RQILUPDWLRQ��
�

,I�D�ZULWLQJ�ZKLFK�LV�VHQW�ZLWKLQ�D�UHDVRQDEOH�WLPH�DIWHU�
WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�DQG�ZKLFK�SXUSRUWV�WR�EH�D�
FRQILUPDWLRQ�RI�WKH�FRQWUDFW�FRQWDLQV�DGGLWLRQDO�RU�
GLIIHUHQW�WHUPV��VXFK�WHUPV�EHFRPH�SDUW�RI�WKH�FRQWUDFW��
XQOHVV�WKH\�PDWHULDOO\�DOWHU�WKH�FRQWUDFW�RU�WKH�UHFLSLHQW��
ZLWKRXW�XQGXH�GHOD\��REMHFWV�WR�WKH�GLVFUHSDQF\���

$UWLFOH��������&RQFOXVLRQ�RI�&RQWUDFW�'HSHQGHQW�RQ�
$JUHHPHQW�RQ�6SHFLILF�0DWWHUV�RU�LQ�D�6SHFLILF�)RUP��

�

:KHUH�LQ�WKH�FRXUVH�RI�QHJRWLDWLRQV�RQH�RI�WKH�SDUWLHV�
LQVLVWV�WKDW�WKH�FRQWUDFW�LV�QRW�FRQFOXGHG�XQWLO�WKHUH�LV�
DJUHHPHQW�RQ�VSHFLILF�PDWWHUV�RU�LQ�D�VSHFLILF�IRUP��QR�
FRQWUDFW�LV�FRQFOXGHG�EHIRUH�DJUHHPHQW�LV�UHDFKHG�RQ�
WKRVH�PDWWHUV�RU�LQ�WKDW�IRUP��

$UWLFOH��������&RQWUDFW�ZLWK�7HUPV�'HOLEHUDWHO\�/HIW�
2SHQ��

�

����,I�WKH�SDUWLHV�LQWHQG�WR�FRQFOXGH�D�FRQWUDFW��WKH�IDFW�
WKDW�WKH\�LQWHQWLRQDOO\�OHDYH�D�WHUP�WR�EH�DJUHHG�XSRQ�LQ�
IXUWKHU�QHJRWLDWLRQV�RU�WR�EH�GHWHUPLQHG�E\�D�WKLUG�SHUVRQ�
GRHV�QRW�SUHYHQW�D�FRQWUDFW�IURP�FRPLQJ�LQWR�H[LVWHQFH���

����7KH�H[LVWHQFH�RI�WKH�FRQWUDFW�LV�QRW�DIIHFWHG�E\�WKH�
IDFW�WKDW�VXEVHTXHQWO\��

�D�WKH�SDUWLHV�UHDFK�QR�DJUHHPHQW�RQ�WKH�WHUPV��RU��
�E�WKH�WKLUG�SHUVRQ�GRHV�QRW�GHWHUPLQH�WKH�WHUP��SURYLGHG�
WKDW�WKHUH�LV�DQ�DOWHUQDWLYH�PHDQV�RI�UHQGHULQJ�WKH�WHUP�
GHILQLWH�WKDW�LV�UHDVRQDEOH�LQ�WKH�FLUFXPVWDQFHV��KDYLQJ�
UHJDUG�WR�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV���
$UWLFOH�������1HJRWLDWLRQV�LQ�%DG�)DLWK��

�

����$�SDUW\�LV�IUHH�WR�QHJRWLDWH�DQG�LV�QRW�OLDEOH�IRU�IDLOXUH�
WR�UHDFK�DQ�DJUHHPHQW���

����+RZHYHU��D�SDUW\�ZKR�QHJRWLDWHV�RU�EUHDNV�RII�
QHJRWLDWLRQV�LQ�EDG�IDLWK�LV�OLDEOH�IRU�WKH�ORVVHV�FDXVHG�WR�
WKH�RWKHU�SDUW\���

����,W�LV�EDG�IDLWK��LQ�SDUWLFXODU��IRU�D�SDUW\�WR�HQWHU�LQWR�RU�
FRQWLQXH�QHJRWLDWLRQV�ZKHQ�LQWHQGLQJ�QRW�WR�UHDFK�DQ�
DJUHHPHQW�ZLWK�WKH�RWKHU�SDUW\���

$UWLFOH��������'XW\�RI�&RQILGHQWLDOLW\��
�

:KHUH�LQIRUPDWLRQ�LV�JLYHQ�DV�FRQILGHQWLDO�E\�RQH�SDUW\�
LQ�WKH�FRXUVH�RI�QHJRWLDWLRQV��WKH�RWKHU�SDUW\�LV�XQGHU�D�
GXW\�QRW�WR�GLVFORVH�WKDW�LQIRUPDWLRQ�RU�WR�XVH�LW�
LPSURSHUO\�IRU�LWV�RZQ�SXUSRVHV��ZKHWKHU�RU�QRW�D�
FRQWUDFW�LV�VXEVHTXHQWO\�FRQFOXGHG��:KHUH�DSSURSULDWH��
WKH�UHPHG\�IRU�EUHDFK�RI�WKDW�GXW\�PD\�LQFOXGH�
FRPSHQVDWLRQ�EDVHG�RQ�WKH�EHQHILW�UHFHLYHG�E\�WKH�RWKHU�
SDUW\���

$UWLFOH��������0HUJHU�&ODXVH��
�

$�FRQWUDFW�LQ�ZULWLQJ�ZKLFK�FRQWDLQV�D�FODXVH�LQGLFDWLQJ�
WKDW�WKH�ZULWLQJ�FRPSOHWHO\�HPERGLHV�WKH�WHUPV�RQ�ZKLFK�
WKH�SDUWLHV�KDYH�DJUHHG�FDQQRW�EH�FRQWUDGLFWHG�RU�
VXSSOHPHQWHG�E\�HYLGHQFH�RI�SULRU�VWDWHPHQWV�RU�
DJUHHPHQWV��+RZHYHU��VXFK�VWDWHPHQWV�RU�DJUHHPHQWV�
PD\�EH�XVHG�WR�LQWHUSUHW�WKH�ZULWLQJ���

$UWLFOH��������:ULWWHQ�0RGLILFDWLRQ�&ODXVHV��
�

$�FRQWUDFW�LQ�ZULWLQJ�ZKLFK�FRQWDLQV�D�FODXVH�UHTXLULQJ�
DQ\�PRGLILFDWLRQ�RU�WHUPLQDWLRQ�E\�DJUHHPHQW�WR�EH�LQ�
ZULWLQJ�PD\�QRW�EH�RWKHUZLVH�PRGLILHG�RU�WHUPLQDWHG��
+RZHYHU��D�SDUW\�PD\�EH�SUHFOXGHG�E\�LWV�FRQGXFW�IURP�
DVVHUWLQJ�VXFK�D�FODXVH�WR�WKH�H[WHQW�WKDW�WKH�RWKHU�SDUW\�
KDV�DFWHG�LQ�UHOLDQFH�RQ�WKDW�FRQGXFW���

$UWLFOH��������&RQWUDFWLQJ�8QGHU�6WDQGDUG�7HUPV��
�

����:KHUH�RQH�SDUW\�RU�ERWK�SDUWLHV�XVH�VWDQGDUG�WHUPV�LQ�
FRQFOXGLQJ�D�FRQWUDFW��WKH�JHQHUDO�UXOHV�RI�IRUPDWLRQ�
DSSO\��VXEMHFW�WR�$UWLFOHV���������������

����6WDQGDUG�WHUPV�DUH�SURYLVLRQV�ZKLFK�DUH�SUHSDUHG�LQ�
DGYDQFH�IRU�JHQHUDO�DQG�UHSHDWHG�XVH�E\�RQH�SDUW\�DQG�
ZKLFK�DUH�DFWXDOO\�XVHG�ZLWKRXW�QHJRWLDWLRQ�ZLWK�WKH�
RWKHU�SDUW\���

$UWLFOH��������6XUSULVLQJ�7HUPV��
�

����1R�WHUP�FRQWDLQHG�LQ�VWDQGDUG�WHUPV�ZKLFK�LV�RI�VXFK�
D�FKDUDFWHU�WKDW�WKH�RWKHU�SDUW\�FRXOG�QRW�UHDVRQDEO\�KDYH�
H[SHFWHG�LW��LV�HIIHFWLYH�XQOHVV�LW�KDV�EHHQ�H[SUHVVO\�
DFFHSWHG�E\�WKDW�SDUW\���

����,Q�GHWHUPLQLQJ�ZKHWKHU�D�WHUP�LV�RI�VXFK�D�FKDUDFWHU�
UHJDUG�LV�WR�EH�KDG�WR�LWV�FRQWHQW��ODQJXDJH�DQG�
SUHVHQWDWLRQ���
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$UWLFOH��������&RQIOLFW�%HWZHHQ�6WDQGDUG�7HUPV�DQG�
1RQ�6WDQGDUG�7HUPV��

�

,Q�FDVH�RI�FRQIOLFW�EHWZHHQ�D�VWDQGDUG�WHUP�ZKLFK�LV�QRW�D�
VWDQGDUG�WHUP�WKH�ODWWHU�SUHYDLOV���

$UWLFOH��������%DWWOH�RI�)RUPV��
�

:KHUH�ERWK�SDUWLHV�XVH�VWDQGDUG�WHUPV�DQG�UHDFK�
DJUHHPHQW�H[FHSW�RQ�WKRVH�WHUPV��D�FRQWUDFW�LV�FRQFOXGHG�
RQ�WKH�EDVLV�RI�WKH�DJUHHG�WHUPV�DQG�RI�DQ\�VWDQGDUG�
WHUPV�ZKLFK�DUH�FRPPRQ�LQ�VXEVWDQFH�XQOHVV�RQH�SDUW\�
FOHDUO\�LQGLFDWHV�LQ�DGYDQFH��RU�ODWHU�DQG�ZLWKRXW�XQGXH�
GHOD\�LQIRUPV�WKH�RWKHU�SDUW\��WKDW�LW�GRHV�QRW�LQWHQG�WR�EH�
ERXQG�E\�VXFK�D�FRQWUDFW���

&KDSWHU�����9DOLGLW\��
�

$UWLFOH�������0DWWHUV�1RW�&RYHUHG��
�

7KHVH�3ULQFLSOHV�GR�QRW�GHDO�ZLWK�LQYDOLGLW\�DULVLQJ�IURP��

�D�ODFN�RI�FDSDFLW\���
�E�ODFN�RI�DXWKRULW\���
�F�LPPRUDOLW\�RU�LOOHJDOLW\���
$UWLFOH������9DOLGLW\�RI�0HUH�$JUHHPHQW��

�

$�FRQWUDFW�LV�FRQFOXGHG��PRGLILHG�RU�WHUPLQDWHG�E\�WKH�
PHUH�DJUHHPHQW�RI�WKH�SDUWLHV��ZLWKRXW�DQ\�IXUWKHU�
UHTXLUHPHQWV���

$UWLFOH�������,QLWLDO�,PSRVVLELOLW\��
�

����7KH�PHUH�IDFW�WKDW�DW�WKH�WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�
FRQWUDFW�WKH�SHUIRUPDQFH�RI�WKH�REOLJDWLRQ�DVVXPHG�ZDV�
LPSRVVLEOH�GRHV�QRW�DIIHFW�WKH�YDOLGLW\�RI�WKH�FRQWUDFW���

����7KH�PHUH�IDFW�WKDW�DW�WKH�WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�
FRQWUDFW�D�SDUW\�ZDV�QRW�HQWLWOHG�WR�GLVSRVH�RI�WKH�DVVHWV�
WR�ZKLFK�WKH�FRQWUDFW�UHODWHV�GRHV�QRW�DIIHFW�WKH�YDOLGLW\�
RI�WKH�FRQWUDFW���

$UWLFOH�������'HILQLWLRQ�RI�0LVWDNH��
�

0LVWDNH�LV�DQ�HUURQHRXV�DVVXPSWLRQ�UHODWLQJ�WR�IDFWV�RU�WR�
ODZ�H[LVWLQJ�ZKHQ�WKH�FRQWUDFW�ZDV�FRQFOXGHG���

$UWLFOH�������5HOHYDQW�0LVWDNH��
�

����$�SDUW\�PD\�RQO\�DYRLG�WKH�FRQWUDFW�IRU�PLVWDNH�LI��
ZKHQ�WKH�FRQWUDFW�ZDV�FRQFOXGHG��WKH�PLVWDNH�ZDV�RI�
VXFK�LPSRUWDQFH�WKDW�D�UHDVRQDEOH�SHUVRQ�LQ�WKH�VDPH�
VLWXDWLRQ�DV�WKH�SDUW\�ZRXOG�QRW�KDYH�FRQFOXGHG�LW�DW�DOO�LI�
WKH�WUXH�VWDWH�RI�DIIDLUV�KDG�EHHQ�NQRZQ��DQG��

�D�WKH�RWKHU�SDUW\�PDGH�WKH�VDPH�PLVWDNH��RU�FDXVHG�WKH�
PLVWDNH��RU�NQHZ�RU�RXJKW�WR�KDYH�NQRZQ�RI�WKH�PLVWDNH�
DQG�LW�ZDV�FRQWUDU\�WR�UHDVRQDEOH�FRPPHUFLDO�VWDQGDUGV�
RI�IDLU�GHDOLQJ�WR�OHDYH�WKH�PLVWDNHQ�SDUW\�LQ�HUURU��RU��
�E�WKH�RWKHU�SDUW\�KDG�QRW�DW�WKH�WLPH�RI�DYRLGDQFH�DFWHG�
LQ�UHOLDQFH�RQ�WKH�FRQWUDFW��
���+RZHYHU��D�SDUW\�PD\�QRW�DYRLG�WKH�FRQWUDFW�LI��
�D�LW�ZDV�JURVVO\�QHJOLJHQW�LQ�FRPPLWWLQJ�WKH�PLVWDNH��RU��
�E�WKH�PLVWDNH�UHODWHV�WR�D�PDWWHU�LQ�UHJDUG�WR�ZKLFK�WKH�
ULVN�RI�PLVWDNH�ZDV�DVVXPHG�RU��KDYLQJ�UHJDUG�WR�WKH�
FLUFXPVWDQFHV��VKRXOG�EH�ERUQH�E\�WKH�PLVWDNHQ�SDUW\���
$UWLFOH������(UURU�LQ�([SUHVVLRQ�RU�7UDQVPLVVLRQ��

�

$Q�HUURU�RFFXUULQJ�LQ�WKH�H[SUHVVLRQ�RU�WUDQVPLVVLRQ�RI�D�
GHFODUDWLRQ�LV�FRQVLGHUHG�WR�EH�D�PLVWDNH�RI�WKH�SHUVRQ�
IURP�ZKRP�WKH�GHFODUDWLRQ�HPDQDWHG���

$UWLFOH�������5HPHGLHV�IRU�1RQ�3HUIRUPDQFH��
�

$�SDUW\�LV�QRW�HQWLWOHG�WR�DYRLG�WKH�FRQWUDFW�RQ�WKH�JURXQG�
RI�PLVWDNH�LI�WKH�FLUFXPVWDQFHV�RQ�ZKLFK�WKDW�SDUW\�UHOLHV�
DIIRUG��RU�FRXOG�KDYH�DIIRUGHG��D�UHPHG\�IRU�QRQ�
SHUIRUPDQFH���

$UWLFOH�������)UDXG��
�

$�SDUW\�PD\�DYRLG�WKH�FRQWUDFW�ZKHQ�LW�KDV�EHHQ�OHG�WR�
FRQFOXGH�WKH�FRQWUDFW�E\�WKH�RWKHU�SDUW\¶V�IUDXGXOHQW�
UHSUHVHQWDWLRQ��LQFOXGLQJ�ODQJXDJH�RU�SUDFWLFHV��RU�
IUDXGXOHQW�QRQ�GLVFORVXUH�RI�FLUFXPVWDQFHV�ZKLFK��
DFFRUGLQJ�WR�UHDVRQDEOH�FRPPHUFLDO�VWDQGDUGV�RI�IDLU�
GHDOLQJ��WKH�ODWWHU�SDUW\�VKRXOG�KDYH�GLVFORVHG���

$UWLFOH�������7KUHDW��
�

$�SDUW\�PD\�DYRLG�WKH�FRQWUDFW�ZKHQ�LW�KDV�EHHQ�OHG�WR�
FRQFOXGH�WKH�FRQWUDFW�E\�WKH�RWKHU�SDUW\¶V�XQMXVWLILHG�
WKUHDW�ZKLFK��KDYLQJ�UHJDUG�WR�WKH�FLUFXPVWDQFHV��LV�VR�
LPPLQHQW�DQG�VHULRXV�DV�WR�OHDYH�WKH�ILUVW�SDUW\�QR�
UHDVRQDEOH�DOWHUQDWLYH��,Q�SDUWLFXODU��D�WKUHDW�LV�XQMXVWLILHG�
LI�WKH�DFW�RU�RPLVVLRQ�ZLWK�ZKLFK�D�SDUW\�KDV�EHHQ�
WKUHDWHQHG�LV�ZURQJIXO�LQ�LWVHOI��RU�LV�ZURQJ�WR�XVH�LW�DV�D�
PHDQV�WR�REWDLQ�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW���

$UWLFOH��������*URVV�'LVSDULW\��
�

����$�SDUW\�PD\�DYRLG�WKH�FRQWUDFW�RU�DQ�LQGLYLGXDO�WHUP�
RI�LW�LI��DW�WKH�WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW��WKH�
FRQWUDFW�WHUP�XQMXVWLILDEO\�JDYH�WKH�RWKHU�SDUW\�DQ�
H[FHVVLYH�DGYDQWDJH��5HJDUG�LV�WR�EH�KDG��DPRQJ�RWKHU�
IDFWRUV��WR��

�D�WKH�IDFW�WKDW�WKH�RWKHU�SDUW\�KDV�WDNHQ�XQIDLU�DGYDQWDJH�
RI�WKH�ILUVW�SDUW\¶V�GHSHQGHQFH��HFRQRPLF�GLVWUHVV�RU�
XUJHQW�QHHGV��RU�RI�LWV�LPSURYLGHQFH��LJQRUDQFH��
LQH[SHULHQFH�RU�ODFN�RI�EDUJDLQLQJ�VNLOO��DQG��
�E�WKH�QDWXUH�DQG�SXUSRVH�RI�WKH�FRQWUDFW���
���8SRQ�WKH�UHTXHVW�RI�WKH�SDUW\�HQWLWOHG�WR�DYRLGDQFH��D�
FRXUW�PD\�DGDSW�WKH�FRQWUDFW�RU�WHUP�LQ�RUGHU�WR�PDNH�LW�
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DFFRUG�ZLWK�UHDVRQDEOH�FRPPHUFLDO�VWDQGDUGV�RI�IDLU�
GHDOLQJ���

����$�FRXUW�PD\�DOVR�DGDSW�WKH�FRQWUDFW�RU�WHUP�XSRQ�WKH�
UHTXHVW�RI�WKH�SDUW\�UHFHLYLQJ�QRWLFH�RI�DYRLGDQFH��
SURYLGHG�WKDW�WKDW�SDUW\�LQIRUPV�WKH�RWKHU�SDUW\�RI�LWV�
UHTXHVW�SURPSWO\�DIWHU�UHFHLYLQJ�VXFK�QRWLFH�DQG�EHIRUH�
WKH�RWKHU�SDUW\�KDV�DFWHG�LQ�UHOLDQFH�RQ�LW��7KH�SURYLVLRQV�
RI�$UWLFOH���������DSSO\�DFFRUGLQJO\���

$UWLFOH��������7KLUG�3HUVRQV��
�

����:KHUH�IUDXG��WKUHDW��JURVV�GLVSDULW\�RU�D�SDUW\¶V�
PLVWDNH�LV�LPSXWDEOH�WR��RU�LV�NQRZQ�RU�RXJKW�WR�EH�
NQRZQ�E\��D�WKLUG�SHUVRQ�IRU�ZKRVH�DFWV�WKH�RWKHU�SDUW\�LV�
UHVSRQVLEOH��WKH�FRQWUDFW�PD\�EH�DYRLGHG�XQGHU�WKH�VDPH�
FRQGLWLRQV�DV�LI�WKH�EHKDYLRXU�RU�NQRZOHGJH�KDG�EHHQ�WKDW�
RI�WKH�SDUW\�LWVHOI���

����:KHUH�IUDXG��WKUHDW�RU�JURVV�GLVSDULW\�LV�LPSXWDEOH�WR�
D�WKLUG�SHUVRQ�IRU�ZKRVH�DFWV�WKH�RWKHU�SDUW\�LV�QRW�
UHVSRQVLEOH��WKH�FRQWUDFW�PD\�EH�DYRLGHG�LI�WKDW�SDUW\�
NQHZ�RU�RXJKW�WR�KDYH�NQRZQ�RI�WKH�IUDXG��WKUHDW�RU�
GLVSDULW\��RU�KDV�QRW�DW�WKH�WLPH�RI�DYRLGDQFH�DFWHG�LQ�
UHOLDQFH�RQ�WKH�FRQWUDFW���

$UWLFOH��������&RQILUPDWLRQ��
�

,I�WKH�SDUW\�HQWLWOHG�WR�DYRLG�WKH�FRQWUDFW�H[SUHVVO\�RU�
LPSOLHGO\�FRQILUPV�WKH�FRQWUDFW�DIWHU�WKH�SHULRG�RI�WLPH�
IRU�JLYLQJ�QRWLFH�RI�DYRLGDQFH�KDV�EHJXQ�WR�UXQ��
DYRLGDQFH�RI�FRQWUDFW�LV�H[FOXGHG���

$UWLFOH��������/RVV�RI�5LJKW�WR�$YRLG��
�

����,I�D�SDUW\�LV�HQWLWOHG�WR�DYRLG�WKH�FRQWUDFW�IRU�PLVWDNH�
EXW�WKH�RWKHU�SDUW\�GHFODUHV�LWVHOI�ZLOOLQJ�WR�SHUIRUP�RU�
SHUIRUPV�WKH�FRQWUDFW�DV�LW�ZDV�XQGHUVWRRG�E\�WKH�SDUW\�
HQWLWOHG�WR�DYRLGDQFH��WKH�FRQWUDFW�LV�FRQVLGHUHG�WR�KDYH�
EHHQ�FRQFOXGHG�DV�WKH�ODWWHU�SDUW\�XQGHUVWRRG�LW��7KH�
RWKHU�SDUW\�PXVW�PDNH�VXFK�D�GHFODUDWLRQ�RU�UHQGHU�VXFK�
SHUIRUPDQFH�SURPSWO\�DIWHU�KDYLQJ�EHHQ�LQIRUPHG�RI�WKH�
PDQQHU�LQ�ZKLFK�WKH�SDUW\�HQWLWOHG�WR�DYRLGDQFH�KDG�
XQGHUVWRRG�WKH�FRQWUDFW�DQG�EHIRUH�WKDW�SDUW\�KDV�DFWHG�LQ�
UHOLDQFH�RQ�D�QRWLFH�RI�DYRLGDQFH���

����$IWHU�VXFK�D�GHFODUDWLRQ�RU�SHUIRUPDQFH�WKH�ULJKW�WR�
DYRLGDQFH�LV�ORVW�DQG�DQ\�HDUOLHU�QRWLFH�RI�DYRLGDQFH�LV�
LQHIIHFWLYH���

$UWLFOH��������1RWLFH�RI�$YRLGDQFH��
�

7KH�ULJKW�RI�D�SDUW\�WR�DYRLG�WKH�FRQWUDFW�LV�H[HUFLVHG�E\�
QRWLFH�WR�WKH�RWKHU�SDUW\���

$UWLFOH��������7LPH�/LPLWV��
�

����1RWLFH�RI�DYRLGDQFH�VKDOO�EH�JLYHQ�ZLWKLQ�D�
UHDVRQDEOH�WLPH��KDYLQJ�UHJDUG�WR�WKH�FLUFXPVWDQFHV��DIWHU�
WKH�DYRLGLQJ�SDUW\�NQHZ�RU�FRXOG�QRW�KDYH�EHHQ�XQDZDUH�
RI�WKH�UHOHYDQW�IDFWV�RU�EHFDPH�FDSDEOH�RI�DFWLQJ�IUHHO\���

����:KHUH�DQ�LQGLYLGXDO�WHUP�RI�WKH�FRQWUDFW�PD\�EH�
DYRLGHG�E\�D�SDUW\�XQGHU�$UWLFOH�������WKH�SHULRG�RI�WLPH�
IRU�JLYLQJ�QRWLFH�RI�DYRLGDQFH�EHJLQV�WR�UXQ�ZKHQ�WKDW�
WHUP�LV�DVVHUWHG�E\�WKH�RWKHU�SDUW\���

$UWLFOH��������3DUWLDO�$YRLGDQFH��
�

:KHUH�D�JURXQG�RI�DYRLGDQFH�DIIHFWV�RQO\�LQGLYLGXDO�
WHUPV�RI�WKH�FRQWUDFW��WKH�HIIHFW�RI�DYRLGDQFH�LV�OLPLWHG�WR�
WKRVH�WHUPV�XQOHVV��KDYLQJ�UHJDUG�WR�WKH�FLUFXPVWDQFHV��LW�
LV�XQUHDVRQDEOH�WR�XSKROG�WKH�UHPDLQLQJ�FRQWUDFW���

$UWLFOH��������5HWURDFWLYH�(IIHFW�RI�$YRLGDQFH��
�

����$YRLGDQFH�WDNHV�HIIHFW�UHWURDFWLYHO\���

����2Q�DYRLGDQFH�HLWKHU�SDUW\�PD\�FODLP�UHVWLWXWLRQ�RI�
ZKDWHYHU�LV�VXSSOLHG�XQGHU�WKH�FRQWUDFW�RU�WKH�SDUW�RI�LW�
DYRLGHG��SURYLGHG�WKDW�LW�FRQFXUUHQWO\�PDNHV�UHVWLWXWLRQ�
RI�ZKDWHYHU�LW�KDV�UHFHLYHG�XQGHU�WKH�FRQWUDFW�RU�WKH�SDUW�
RI�LW�DYRLGHG�RU��LI�LW�FDQQRW�PDNH�UHVWLWXWLRQ�LQ�NLQG��LW�
PDNHV�DQ�DOORZDQFH�IRU�ZKDW�LW�KDV�UHFHLYHG���

$UWLFOH��������'DPDJHV��
�

,UUHVSHFWLYH�RI�ZKHWKHU�RU�QRW�WKH�FRQWUDFW�KDV�EHHQ�
DYRLGHG��WKH�SDUW\�ZKR�NQHZ�RU�RXJKW�WR�KDYH�NQRZQ�RI�
WKH�JURXQG�IRU�DYRLGDQFH�LV�OLDEOH�IRU�GDPDJHV�VR�DV�WR�
SXW�WKH�RWKHU�SDUW\�LQ�WKH�VDPH�SRVLWLRQ�LQ�ZKLFK�LW�ZRXOG�
KDYH�EHHQ�LI�LW�KDG�QRW�FRQFOXGHG�WKH�FRQWUDFW���

$UWLFOH��������0DQGDWRU\�&KDUDFWHU�RI�WKH�3URYLVLRQV��
�

7KH�SURYLVLRQV�RI�WKLV�&KDSWHU�DUH�PDQGDWRU\��H[FHSW�
LQVRIDU�DV�WKH\�UHODWH�WR�WKH�ELQGLQJ�IRUFH�RI�PHUH�
DJUHHPHQW��LQLWLDO�LPSRVVLELOLW\�RU�PLVWDNH���

$UWLFOH��������8QLODWHUDO�'HFODUDWLRQV��
�

7KH�SURYLVLRQV�RI�WKLV�&KDSWHU�DSSO\�ZLWK�DSSURSULDWH�
DGDSWDWLRQV�WR�DQ\�FRPPXQLFDWLRQ�RI�LQWHQWLRQ�DGGUHVVHG�
E\�RQH�SDUW\�WR�WKH�RWKHU���

&KDSWHU�����,QWHUSUHWDWLRQ��
�

$UWLFOH�������,QWHQWLRQ�RI�WKH�3DUWLHV��
�

����$�FRQWUDFW�VKDOO�EH�LQWHUSUHWHG�DFFRUGLQJ�WR�WKH�
FRPPRQ�LQWHQWLRQ�RI�WKH�SDUWLHV���
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����,I�VXFK�DQ�LQWHQWLRQ�FDQQRW�EH�HVWDEOLVKHG��WKH�FRQWUDFW�
VKDOO�EH�LQWHUSUHWHG�DFFRUGLQJ�WR�WKH�PHDQLQJ�WKDW�
UHDVRQDEOH�SHUVRQV�RI�WKH�VDPH�NLQG�DV�WKH�SDUWLHV�ZRXOG�
JLYH�WR�LW�LQ�WKH�VDPH�FLUFXPVWDQFHV���

$UWLFOH�������,QWHUSUHWDWLRQ�RI�6WDWHPHQWV�DQG�2WKHU�
&RQGXFW��

�

����7KH�VWDWHPHQWV�DQG�RWKHU�FRQGXFW�RI�D�SDUW\�VKDOO�EH�
LQWHUSUHWHG�DFFRUGLQJ�WR�WKDW�SDUW\¶V�LQWHQWLRQ�LI�WKH�RWKHU�
SDUW\�NQHZ�RU�FRXOG�QRW�KDYH�EHHQ�XQDZDUH�RI�WKDW�
LQWHQWLRQ���

����,I�WKH�SUHFHGLQJ�SDUDJUDSK�LV�QRW�DSSOLFDEOH��VXFK�
VWDWHPHQWV�DQG�RWKHU�FRQGXFW�VKDOO�EH�LQWHUSUHWHG�
DFFRUGLQJ�WR�WKH�PHDQLQJ�WKDW�D�UHDVRQDEOH�SHUVRQ�RI�WKH�
VDPH�NLQG�DV�WKH�RWKHU�SDUW\�ZRXOG�JLYH�WR�LW�LQ�WKH�VDPH�
FLUFXPVWDQFHV���

$UWLFOH�������5HOHYDQW�&LUFXPVWDQFHV��
�

,Q�DSSO\LQJ�$UWLFOHV�����DQG������UHJDUG�VKDOO�EH�KDG�WR�DOO�
WKH�FLUFXPVWDQFHV��LQFOXGLQJ��

�D�SUHOLPLQDU\�QHJRWLDWLRQV�EHWZHHQ�WKH�SDUWLHV���
�E�SUDFWLFHV�ZKLFK�WKH�SDUWLHV�KDYH�HVWDEOLVKHG�EHWZHHQ�
WKHPVHOYHV���
�F�WKH�FRQGXFW�RI�WKH�SDUWLHV�VXEVHTXHQW�WR�WKH�FRQFOXVLRQ�
RI�WKH�FRQWUDFW���
�G�WKH�QDWXUH�DQG�SXUSRVH�RI�WKH�FRQWUDFW���
�H�WKH�PHDQLQJ�FRPPRQO\�JLYHQ�WR�WHUPV�DQG�H[SUHVVLRQV�
LQ�WKH�WUDGH�FRQFHUQHG���
�I�XVDJHV���
$UWLFOH������5HIHUHQFH�WR�&RQWUDFW�RU�6WDWHPHQW�DV�D�
:KROH��

�

7HUPV�DQG�H[SUHVVLRQV�VKDOO�EH�LQWHUSUHWHG�LQ�WKH�OLJKW�RI�
WKH�ZKROH�FRQWUDFW�RU�VWDWHPHQW�LQ�ZKLFK�WKH\�DSSHDU���

$UWLFOH�������$OO�7HUPV�WR�EH�*LYHQ�(IIHFW��
�

&RQWUDFW�WHUPV�VKDOO�EH�LQWHUSUHWHG�VR�DV�WR�JLYH�HIIHFW�WR�
DOO�WKH�WHUPV�UDWKHU�WKDQ�WR�GHSULYH�VRPH�RI�WKHP�RI�
HIIHFW���

$UWLFOH�������&RQWUD�3URIHUHQWHP�5XOH��
�

,I�FRQWUDFW�WHUPV�VXSSOLHG�E\�RQH�SDUW\�DUH�XQFOHDU��DQ�
LQWHUSUHWDWLRQ�DJDLQVW�WKDW�SDUW\�LV�SUHIHUUHG���

$UWLFOH�������/LQJXLVWLF�'LVFUHSDQFLHV��
�

:KHUH�D�FRQWUDFW�LV�GUDZQ�XS�LQ�WZR�RU�PRUH�ODQJXDJH�
YHUVLRQV�ZKLFK�DUH�HTXDOO\�DXWKRULWDWLYH�WKHUH�LV��LQ�FDVH�
RI�GLVFUHSDQF\�EHWZHHQ�WKH�YHUVLRQV��D�SUHIHUHQFH�IRU�WKH�
LQWHUSUHWDWLRQ�DFFRUGLQJ�WR�D�YHUVLRQ�LQ�ZKLFK�WKH�FRQWUDFW�
ZDV�RULJLQDOO\�GUDZQ�XS���

$UWLFOH�������6XSSO\LQJ�DQ�2PLWWHG�7HUP��
�

����:KHUH�WKH�SDUWLHV�WR�D�FRQWUDFW�KDYH�QRW�DJUHHG�ZLWK�
UHVSHFW�WR�D�WHUP�ZKLFK�LV�LPSRUWDQW�IRU�D�GHWHUPLQDWLRQ�
RI�WKHLU�ULJKWV�DQG�GXWLHV��D�WHUP�ZKLFK�LV�DSSURSULDWH�LQ�
WKH�FLUFXPVWDQFHV�VKDOO�EH�VXSSOLHG���

����,Q�GHWHUPLQLQJ�ZKDW�LV�DQ�DSSURSULDWH�WHUP�UHJDUG�
VKDOO�EH�KDG��DPRQJ�RWKHU�IDFWRUV�WR��

�D�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV���
�E�WKH�QDWXUH�DQG�SXUSRVH�RI�WKH�FRQWUDFW���
�F�JRRG�IDLWK�DQG�IDLU�GHDOLQJ���
�G�UHDVRQDEOHQHVV���
&KDSWHU����&RQWHQW��

�

$UWLFOH�������([SUHVV�DQG�,PSOLHG�2EOLJDWLRQV��
�

7KH�FRQWUDFWXDO�REOLJDWLRQV�RI�WKH�SDUWLHV�PD\�EH�H[SUHVV�
RU�LPSOLHG���

$UWLFOH������,PSOLHG�2EOLJDWLRQV��
�

,PSOLHG�REOLJDWLRQV�VWHP�IURP��

�D�WKH�QDWXUH�DQG�SXUSRVH�RI�WKH�FRQWUDFW���
�E�SUDFWLFHV�HVWDEOLVKHG�EHWZHHQ�WKH�SDUWLHV�DQG�XVDJHV���
�F�JRRG�IDLWK�DQG�IDLU�GHDOLQJ���
�G�UHDVRQDEOHQHVV���
$UWLFOH������&R�RSHUDWLRQ�EHWZHHQ�WKH�3DUWLHV��

�

(DFK�SDUW\�VKDOO�FR�RSHUDWH�ZLWK�WKH�RWKHU�SDUW\�ZKHQ�
VXFK�FR�RSHUDWLRQ�PD\�UHDVRQDEO\�EH�H[SHFWHG�IRU�WKH�
SHUIRUPDQFH�RI�WKDW�SDUW\¶V�REOLJDWLRQV���

$UWLFOH�������'XW\�WR�$FKLHYH�D�6SHFLILF�5HVXOW��'XW\�RI�
%HVW�(IIRUWV��

�

����7R�WKH�H[WHQW�WKDW�DQ�REOLJDWLRQ�RI�D�SDUW\�LQYROYHV�D�
GXW\�WR�DFKLHYH�D�VSHFLILF�UHVXOW��WKDW�SDUW\�LV�ERXQG�WR�
DFKLHYH�WKDW�UHVXOW���

����7R�WKH�H[WHQW�WKDW�DQ�REOLJDWLRQ�RI�D�SDUW\�LQYROYHV�D�
GXW\�RI�EHVW�HIIRUWV�LQ�WKH�SHUIRUPDQFH�RI�DQ�DFWLYLW\��WKDW�
SDUW\�LV�ERXQG�WR�PDNH�VXFK�HIIRUWV�DV�ZRXOG�EH�PDGH�E\�
D�UHDVRQDEOH�SHUVRQ�RI�WKH�VDPH�NLQG�LQ�WKH�VDPH�
FLUFXPVWDQFHV���

$UWLFOH�������'HWHUPLQDWLRQ�RI�.LQG�RI�'XW\�,QYROYHG��
�

,Q�GHWHUPLQLQJ�WKH�H[WHQW�WR�ZKLFK�DQ�REOLJDWLRQ�RI�D�
SDUW\�LQYROYHV�D�GXW\�RI�EHVW�HIIRUWV�LQ�WKH�SHUIRUPDQFH�RI�
DQ�DFWLYLW\�RU�GXW\�WR�DFKLHYH�D�VSHFLILF�UHVXOW��UHJDUG�
VKDOO�EH�KDG��DPRQJ�RWKHU�IDFWRUV��WR��
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�D�WKH�ZD\�LQ�ZKLFK�WKH�REOLJDWLRQ�LV�H[SUHVVHG�LQ�WKH�
FRQWUDFW���
�E�WKH�FRQWUDFWXDO�SULFH�DQG�RWKHU�WHUPV�RI�WKH�FRQWUDFW���
�F�WKH�GHJUHH�RI�ULVN�QRUPDOO\�LQYROYHG�LQ�DFKLHYLQJ�WKH�
H[SHFWHG�UHVXOW���
�G�WKH�DELOLW\�RI�WKH�RWKHU�SDUW\�WR�LQIOXHQFH�WKH�
SHUIRUPDQFH�RI�WKH�REOLJDWLRQ���
$UWLFOH������'HWHUPLQDWLRQ�RI�4XDOLW\�RI�3HUIRUPDQFH��

�

:KHUH�WKH�TXDOLW\�RI�SHUIRUPDQFH�LV�QHLWKHU�IL[HG�E\��QRU�
GHWHUPLQDEOH�IURP��WKH�FRQWUDFW�D�SDUW\�LV�ERXQG�WR�UHQGHU�
D�SHUIRUPDQFH�RI�D�TXDOLW\�WKDW�LV�UHDVRQDEOH�DQG�QRW�OHVV�
WKDQ�DYHUDJH�LQ�WKH�FLUFXPVWDQFHV���

$UWLFOH�������3ULFH�'HWHUPLQDWLRQ��
�

����:KHUH�D�FRQWUDFW�GRHV�QRW�IL[�RU�PDNH�SURYLVLRQ�IRU�
GHWHUPLQLQJ�WKH�SULFH��WKH�SDUWLHV�DUH�FRQVLGHUHG��LQ�WKH�
DEVHQFH�RI�DQ\�LQGLFDWLRQ�WR�WKH�FRQWUDU\��WR�KDYH�PDGH�
UHIHUHQFH�WR�WKH�SULFH�JHQHUDOO\�FKDUJHG�DW�WKH�WLPH�RI�WKH�
FRQFOXVLRQ�RI�WKH�FRQWUDFW�IRU�VXFK�SHUIRUPDQFH�LQ�
FRPSDUDEOH�FLUFXPVWDQFHV�LQ�WKH�WUDGH�FRQFHUQHG�RU��LI�QR�
VXFK�SULFH�LV�DYDLODEOH��WR�D�UHDVRQDEOH�SULFH���

����:KHUH�WKH�SULFH�LV�WR�EH�GHWHUPLQHG�E\�RQH�SDUW\�DQG�
WKDW�GHWHUPLQDWLRQ�LV�PDQLIHVWO\�XQUHDVRQDEOH��D�
UHDVRQDEOH�SULFH�VKDOO�EH�VXEVWLWXWHG�QRWZLWKVWDQGLQJ�DQ\�
FRQWUDFW�WHUP�WR�WKH�FRQWUDU\���

����:KHUH�WKH�SULFH�LV�WR�EH�IL[HG�E\�D�WKLUG�SHUVRQ��DQG�
WKDW�SHUVRQ�FDQQRW�RU�ZLOO�QRW�GR�VR��WKH�SULFH�VKDOO�EH�D�
UHDVRQDEOH�SULFH���

����:KHUH�WKH�SULFH�LV�WR�EH�IL[HG�E\�UHIHUHQFH�WR�IDFWRUV�
ZKLFK�GR�QRW�H[LVW�RU�KDYH�FHDVHG�WR�H[LVW�RU�WR�EH�
DFFHVVLEOH��WKH�QHDUHVW�HTXLYDOHQW�IDFWRU�VKDOO�EH�WUHDWHG�
DV�D�VXEVWLWXWH���

$UWLFOH�������&RQWUDFW�IRU�DQ�,QGHILQLWH�3HULRG��
�

$�FRQWUDFW�IRU�DQ�LQGHILQLWH�SHULRG�PD\�EH�HQGHG�E\�
HLWKHU�SDUW\�E\�JLYLQJ�QRWLFH�D�UHDVRQDEOH�WLPH�LQ�
DGYDQFH���

&KDSWHU�����3HUIRUPDQFH��
�

6HFWLRQ�����3HUIRUPDQFH�LQ�*HQHUDO��
�

$UWLFOH���������7LPH�RI�3HUIRUPDQFH��
�

$�SDUW\�PXVW�SHUIRUP�LWV�REOLJDWLRQV���

�D�LI�D�WLPH�LV�IL[HG�E\�RU�GHWHUPLQDEOH�IURP�WKH�FRQWUDFW��
DW�WKDW�WLPH���
�E�LI�D�SHULRG�RI�WLPH�LV�IL[HG�E\�RU�GHWHUPLQDEOH�IURP�WKH�
FRQWUDFW��DW�DQ\�WLPH�ZLWKLQ�WKDW�SHULRG�XQOHVV�

FLUFXPVWDQFHV�LQGLFDWH�WKDW�WKH�RWKHU�SDUW\�LV�WR�FKRRVH�D�
WLPH���
�F�LQ�DQ\�RWKHU�FDVH��ZLWKLQ�D�UHDVRQDEOH�WLPH�DIWHU�WKH�
FRQFOXVLRQ�RI�WKH�FRQWUDFW���
$UWLFOH��������3HUIRUPDQFH�DW�RQH�7LPH�RU�LQ�,QVWDOPHQWV��

�

,Q�FDVHV�XQGHU�$UWLFOH�����E��RU��F���D�SDUW\�PXVW�SHUIRUP�
LWV�REOLJDWLRQV�DW�RQH�WLPH�LI�WKDW�SHUIRUPDQFH�FDQ�EH�
UHQGHUHG�DW�RQH�WLPH�DG�WKH�FLUFXPVWDQFHV�GR�QRW�LQGLFDWH�
RWKHUZLVH���

$UWLFOH���������3DUWLDO�3HUIRUPDQFH��
�

����7KH�REOLJHH�PD\�UHMHFW�DQ�RIIHU�WR�SHUIRUP�LQ�SDUW�DW�
WKH�WLPH�SHUIRUPDQFH�LV�GXH��ZKHWKHU�RU�QRW�VXFK�RIIHU�LV�
FRXSOHG�ZLWK�DQ�DVVXUDQFH�DV�WR�WKH�EDODQFH�RI�WKH�
SHUIRUPDQFH��XQOHVV�WKH�REOLJHH�KDV�QR�OHJLWLPDWH�LQWHUHVW�
LQ�VR�GRLQJ���

����$GGLWLRQDO�H[SHQVHV�FDXVHG�WR�WKH�REOLJHH�E\�SDUWLDO�
SHUIRUPDQFH�DUH�WR�EH�ERUQH�E\�WKH�REOLJRU�ZLWKRXW�
SUHMXGLFH�WR�DQ\�RWKHU�UHPHG\���

$UWLFOH���������2UGHU�RI�3HUIRUPDQFH��
�

����7R�WKH�H[WHQW�WKDW�WKH�SHUIRUPDQFHV�RI�WKH�SDUWLHV�FDQ�
EH�UHQGHUHG�VLPXOWDQHRXVO\��WKH�SDUWLHV�DUH�ERXQG�WR�
UHQGHU�WKHP�VLPXOWDQHRXVO\�XQOHVV�WKH�FLUFXPVWDQFHV�
LQGLFDWH�RWKHUZLVH���

����7R�WKH�H[WHQW�WKDW�WKH�SHUIRUPDQFH�RI�RQO\�RQH�SDUW\�
UHTXLUHV�D�SHULRG�RI�WLPH��WKDW�SDUW\�LV�ERXQG�WR�UHQGHU�LWV�
SHUIRUPDQFH�ILUVW��XQOHVV�WKH�FLUFXPVWDQFHV�LQGLFDWH�
RWKHUZLVH���

$UWLFOH���������(DUOLHU�3HUIRUPDQFH��
�

����7KH�REOLJHH�PD\�UHMHFW�DQ�HDUOLHU�SHUIRUPDQFH�XQOHVV�
LW�KDV�QR�OHJLWLPDWH�LQWHUHVW�LQ�VR�GRLQJ���

����$FFHSWDELOLW\�E\�D�SDUW\�RI�DQ�HDUOLHU�SHUIRUPDQFH�
GRHV�QRW�DIIHFW�WKH�WLPH�IRU�WKH�SHUIRUPDQFH�RI�LWV�RZQ�
REOLJDWLRQV�LI�WKDW�WLPH�KDV�EHHQ�IL[HG�LUUHVSHFWLYH�RI�WKH�
SHUIRUPDQFH�RI�WKH�RWKHU�SDUW\¶V�REOLJDWLRQV���

����$GGLWLRQDO�H[SHQVHV�FDXVHG�WR�WKH�REOLJHH�E\�HDUOLHU�
SHUIRUPDQFH�DUH�WR�EH�ERUQH�E\�WKH�REOLJRU��ZLWKRXW�
SUHMXGLFH�WR�DQ\�RWKHU�UHPHG\���

$UWLFOH���������3ODFH�RI�3HUIRUPDQFH��
�

����,I�WKH�SODFH�RI�SHUIRUPDQFH�LV�QHLWKHU�IL[HG�E\��QRU�
GHWHUPLQDEOH�IURP�WKH�FRQWUDFW��D�SDUW\�LV�WR�SHUIRUP���

�D�D�PRQHWDU\�REOLJDWLRQ��DW�WKH�REOLJHH¶V�SODFH�RI�
EXVLQHVV���
�E�DQ\�RWKHU�REOLJDWLRQ��DW�LWV�RZQ�SODFH�RI�EXVLQHVV���
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���$�SDUW\�PXVW�EHDU�DQ\�LQFUHDVH�LQ�WKH�H[SHQVHV�
LQFLGHQWDO�WR�SHUIRUPDQFH�ZKLFK�LV�FDXVHG�E\�D�FKDQJH�LQ�
LWV�SODFH�RI�EXVLQHVV�VXEVHTXHQW�WR�WKH�FRQFOXVLRQ�RI�WKH�
FRQWUDFW���

$UWLFOH���������3D\PHQW�E\�&KHTXH�RU�RWKHU�,QVWUXPHQW��
�

����3D\PHQW�PD\�EH�PDGH�LQ�DQ\�IRUP�XVHG�LQ�WKH�
RUGLQDU\�FRXUVH�RI�EXVLQHVV�DW�WKH�SODFH�IRU�SD\PHQW���

����+RZHYHU��DQ�REOLJHH�ZKR�DFFHSWV��HLWKHU�E\�YLUWXH�RI�
SDUDJUDSK�����RU�YROXQWDULO\��D�FKHTXH��DQ\�RWKHU�RUGHU�WR�
SD\�RU�D�SURPLVH�WR�SD\��LV�SUHVXPHG�WR�GR�VR�RQO\�RQ�
FRQGLWLRQ�WKDW�LW�ZLOO�EH�KRQRXUHG���

$UWLFOH���������3D\PHQW�E\�)XQGV�7UDQVIHU��
�

����8QOHVV�WKH�REOLJHH�KDV�LQGLFDWHG�D�SDUWLFXODU�DFFRXQW��
SD\PHQW�PD\�EH�PDGH�E\�D�WUDQVIHU�WR�DQ\�RI�WKH�
ILQDQFLDO�LQVWLWXWLRQV�LQ�ZKLFK�WKH�REOLJHH�KDV�PDGH�LW�
NQRZQ�WKDW�LW�KDV�DQ�DFFRXQW���

����,Q�FDVH�RI�SD\PHQW�E\�D�WUDQVIHU�RI�WKH�REOLJDWLRQ�RI�
WKH�REOLJRU�LV�GLVFKDUJHG�ZKHQ�WKH�WUDQVIHU�WR�WKH�
REOLJHH¶V�ILQDQFLDO�LQVWLWXWLRQ�EHFRPHV�HIIHFWLYH���

$UWLFOH���������&XUUHQF\�RI�3D\PHQW��
�

����,I�D�PRQHWDU\�REOLJDWLRQ�LV�H[SUHVVHG�LQ�D�FXUUHQF\�
RWKHU�WKDQ�WKDW�RI�WKH�SODFH�RI�SD\PHQW��LW�PD\�EH�SDLG�E\�
WKH�REOLJRU�LQ�WKH�FXUUHQF\�RI�WKH�SODFH�IRU�SD\PHQW�
XQOHVV��

�D�WKH�FXUUHQF\�LV�IUHHO\�FRQYHUWLEOH��RU��
�E�WKH�SDUWLHV�KDYH�DJUHHG�WKDW�SD\PHQW�VKRXOG�EH�PDGH�
RQO\�LQ�WKH�FXUUHQF\�LQ�ZKLFK�WKH�PRQHWDU\�REOLJDWLRQ�LV�
H[SUHVVHG���
���,I�LW�LV�LPSRVVLEOH�IRU�WKH�REOLJRU�WR�PDNH�SD\PHQW�LQ�
WKH�FXUUHQF\�LQ�ZKLFK�WKH�PRQHWDU\�REOLJDWLRQ�LV�
H[SUHVVHG��WKH�REOLJHH�PD\�UHTXLUH�SD\PHQW�LQ�WKH�
FXUUHQF\�RI�WKH�SODFH�IRU�SD\PHQW��HYHQ�LQ�WKH�FDVH�
UHIHUUHG�WR�LQ�SDUDJUDSK�����E����

����3D\PHQW�LQ�WKH�FXUUHQF\�RI�WKH�SODFH�IRU�SD\PHQW�LV�WR�
EH�PDGH�DFFRUGLQJ�WR�WKH�DSSOLFDEOH�UDWH�RI�H[FKDQJH�
SUHYDLOLQJ�WKHUH�ZKHQ�SD\PHQW�LV�GXH���

����+RZHYHU��LI�WKH�REOLJRU�KDV�QRW�SDLG�DW�WKH�WLPH�ZKHQ�
SD\PHQW�LV�GXH��WKH�REOLJHH�PD\�UHTXLUH�SD\PHQW�
DFFRUGLQJ�WR�WKH�DSSOLFDEOH�UDWH�RI�H[FKDQJH�SUHYDLOLQJ�
HLWKHU�ZKHQ�SD\PHQW�LV�GXH�RU�DW�WKH�WLPH�RI�DFWXDO�
SD\PHQW���

$UWLFOH����������&XUUHQF\�1RW�([SUHVVHG��
�

:KHUH�D�PRQHWDU\�REOLJDWLRQ�LV�QRW�H[SUHVVHG�LQ�D�
SDUWLFXODU�FXUUHQF\��SD\PHQW�PXVW�EH�PDGH�LQ�WKH�
FXUUHQF\�RI�WKH�SODFH�ZKHUH�SD\PHQW�LV�WR�EH�PDGH���

$UWLFOH����������&RVWV�RI�3HUIRUPDQFH��
�

(DFK�SDUW\�VKDOO�EHDU�WKH�FRVWV�RI�SHUIRUPDQFH�RI�LWV�
REOLJDWLRQV���

$UWLFOH����������,PSXWDWLRQ�RI�3D\PHQWV��
�

����$Q�REOLJRU�RZLQJ�VHYHUDO�PRQHWDU\�REOLJDWLRQV�WR�WKH�
VDPH�REOLJHH�PD\�VSHFLI\�DW�WKH�WLPH�RI�SD\PHQW�WKH�GHEW�
WR�ZKLFK�LW�LQWHQGV�WKH�SD\PHQW�WR�EH�DSSOLHG��+RZHYHU��
WKH�SD\PHQW�GLVFKDUJHV�ILUVW�DQ\�H[SHQVHV��WKHQ�LQWHUHVW�
GXH�DQG�ILQDOO\�WKH�SULQFLSDO���

����,I�WKH�REOLJRU�PDNHV�QR�VXFK�VSHFLILFDWLRQ��WKH�REOLJHH�
PD\��ZLWKLQ�D�UHDVRQDEOH�WLPH�DIWHU�SD\PHQW��GHFODUH�WR�
WKH�REOLJRU�WKH�REOLJDWLRQ�WR�ZKLFK�LW�LPSXWHV�WKH�
SD\PHQW��SURYLGHG�WKDW�WKH�REOLJDWLRQ�LV�GXH�DQG�
XQGLVSXWHG���

����,Q�WKH�DEVHQFH�RI�LPSXWDWLRQ�XQGHU�SDUDJUDSKV�����RU�
�����SD\PHQW�LV�LPSXWHG�WR�WKDW�REOLJDWLRQ�ZKLFK�VDWLVILHV�
RQH�RI�WKH�IROORZLQJ�FULWHULD�DQG�LQ�WKH�RUGHU�LQGLFDWHG���

�D�DQ�REOLJDWLRQ�ZKLFK�LV�GXH�RU�ZKLFK�LV�WKH�ILUVW�WR�IDOO�
GXH���
�E�WKH�REOLJDWLRQ�IRU�ZKLFK�WKH�REOLJHH�KDV�OHDVW�VHFXULW\���
�F�WKH�REOLJDWLRQ�ZKLFK�LV�WKH�PRVW�EXUGHQVRPH�IRU�WKH�
REOLJRU���
�G�WKH�REOLJDWLRQ�ZKLFK�KDV�DULVHQ�ILUVW���
,I�QRQH�RI�WKH�SUHFHGLQJ�FULWHULD�DSSOLHV��SD\PHQW�LV�
LPSXWHG�WR�DOO�WKH�REOLJDWLRQV�SURSRUWLRQDOO\���

$UWLFOH����������,PSXWDWLRQ�RI�1RQ�0RQHWDU\�2EOLJDWLRQV��
�

$UWLFOH��������DSSOLHV�ZLWK�DSSURSULDWH�DGDSWDWLRQV�WR�WKH�
LPSXWDWLRQ�RI�SHUIRUPDQFH�RI�QRQ�PRQHWDU\�REOLJDWLRQV���

$UWLFOH����������$SSOLFDWLRQ�IRU�3XEOLF�3HUPLVVLRQ��
�

:KHUH�WKH�ODZ�RI�D�6WDWH�UHTXLUHV�D�SXEOLF�SHUPLVVLRQ�
DIIHFWLQJ�WKH�YDOLGLW\�RI�WKH�FRQWUDFW�RU�LWV�SHUIRUPDQFH�
DQG�QHLWKHU�WKDW�ODZ�QRU�WKH�FLUFXPVWDQFHV�LQGLFDWH�
RWKHUZLVH��

�D�LI�RQO\�RQH�SDUW\�KDV�LWV�SODFH�RI�EXVLQHVV�LQ�WKDW�6WDWH��
WKDW�SDUW\�VKDOO�WDNH�WKH�PHDVXUHV�QHFHVVDU\�WR�REWDLQ�WKH�
SHUPLVVLRQ���
�E�LQ�DQ\�RWKHU�FDVH�WKH�SDUW\�ZKRVH�SHUIRUPDQFH�
UHTXLUHV�SHUPLVVLRQ�VKDOO�WDNH�WKH�QHFHVVDU\�PHDVXUHV���
$UWLFOH���������3URFHGXUH�LQ�$SSO\LQJ�IRU�3HUPLVVLRQ��

�

����7KH�SDUW\�UHTXLUHG�WR�WDNH�WKH�PHDVXUHV�QHFHVVDU\�WR�
REWDLQ�WKH�SHUPLVVLRQ�VKDOO�GR�VR�ZLWKRXW�XQGXH�GHOD\�
DQG�VKDOO�EHDU�DQ\�H[SHQVHV�LQFXUUHG���

����7KDW�SDUW\�VKDOO�ZKHQHYHU�DSSURSULDWH�JLYH�WKH�RWKHU�
SDUW\�QRWLFH�RI�WKH�JUDQW�RU�UHIXVDO�RI�VXFK�SHUPLVVLRQ�
ZLWKRXW�XQGXH�GHOD\���
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�

$UWLFOH����������3HUPLVVLRQ�1HLWKHU�*UDQWHG�1RU�5HIXVHG��
�

����,I��QRWZLWKVWDQGLQJ�WKH�IDFW�WKDW�WKH�SDUW\�UHVSRQVLEOH�
KDV�WDNHQ�DOO�PHDVXUHV�UHTXLUHG��SHUPLVVLRQ�LV�QHLWKHU�
JUDQWHG�QRU�UHIXVHG�ZLWKLQ�DQ�DJUHHG�SHULRG�RU��ZKHUH�QR�
SHULRG�KDV�EHHQ�DJUHHG��ZLWKLQ�D�UHDVRQDEOH�WLPH�IURP�WKH�
FRQFOXVLRQ�RI�WKH�FRQWUDFW��HLWKHU�SDUW\�LV�HQWLWOHG�WR�
WHUPLQDWH�WKH�FRQWUDFW���

����:KHUH�WKH�SHUPLVVLRQ�DIIHFWV�VRPH�WHUPV�RQO\��
SDUDJUDSK�����GRHV�QRW�DSSO\�LI��KDYLQJ�UHJDUG�WR�WKH�
FLUFXPVWDQFHV��LW�LV�UHDVRQDEOH�WR�XSKROG�WKH�UHPDLQLQJ�
FRQWUDFW�HYHQ�LI�WKH�SHUPLVVLRQ�LV�UHIXVHG���

$UWLFOH����������3HUPLVVLRQ�5HIXVHG��
�

����7KH�UHIXVDO�RI�D�SHUPLVVLRQ�DIIHFWLQJ�WKH�YDOLGLW\�RI�
WKH�FRQWUDFW�UHQGHUV�WKH�FRQWUDFW�YRLG��,I�WKH�UHIXVDO�
DIIHFWV�WKH�YDOLGLW\�RI�VRPH�WHUPV�RQO\��RQO\�VXFK�WHUPV�
DUH�YRLG�LI��KDYLQJ�UHJDUG�WR�WKH�FLUFXPVWDQFHV��LW�LV�
UHDVRQDEOH�WR�XSKROG�WKH�UHPDLQLQJ�FRQWUDFW���

����:KHUH�WKH�UHIXVDO�RI�D�SHUPLVVLRQ�UHQGHUV�WKH�
SHUIRUPDQFH�RI�WKH�FRQWUDFW�LPSRVVLEOH�LQ�ZKROH�RU�LQ�
SDUW��WKH�UXOHV�RQ�QRQ�SHUIRUPDQFH�DSSO\���

6HFWLRQ�����+DUGVKLS��
�

$UWLFOH���������&RQWUDFW�WR�EH�2EVHUYHG��
�

:KHUH�WKH�SHUIRUPDQFH�RI�D�FRQWUDFW�EHFRPHV�PRUH�
RQHURXV�IRU�RQH�RI�WKH�SDUWLHV��WKDW�SDUW\�LV�QHYHUWKHOHVV�
ERXQG�WR�SHUIRUP�LWV�REOLJDWLRQV�VXEMHFW�WR�WKH�IROORZLQJ�
SURYLVLRQV�RQ�KDUGVKLS���

$UWLFOH���������'HILQLWLRQ�RI�+DUGVKLS��
�

7KHUH�LV�KDUGVKLS�ZKHUH�WKH�RFFXUUHQFH�RI�HYHQWV�
IXQGDPHQWDOO\�DOWHUV�WKH�HTXLOLEULXP�RI�WKH�FRQWUDFW�HLWKHU�
EHFDXVH�WKH�FRVW�RI�D�SDUW\¶V�SHUIRUPDQFH�KDV�LQFUHDVHG�
RU�EHFDXVH�WKH�YDOXH�RI�WKH�SHUIRUPDQFH�D�SDUW\�UHFHLYHV�
KDV�GLPLQLVKHG��DQG��

�D�WKH�HYHQWV�RFFXU�RU�EHFRPH�NQRZQ�WR�WKH�
GLVDGYDQWDJHG�SDUW\�DIWHU�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW���
�E�WKH�HYHQWV�FRXOG�QRW�UHDVRQDEO\�KDYH�EHHQ�WDNHQ�LQWR�
DFFRXQW�E\�WKH�GLVDGYDQWDJHG�SDUW\�DW�WKH�WLPH�RI�WKH�
FRQFOXVLRQ�RI�WKH�FRQWUDFW���
�F�WKH�HYHQWV�DUH�EH\RQG�WKH�FRQWURO�RI�WKH�GLVDGYDQWDJHG�
SDUW\��DQG��
�G�WKH�ULVN�RI�WKH�HYHQWV�ZDV�QRW�DVVXPHG�E\�WKH�
GLVDGYDQWDJHG�SDUW\���
$UWLFOH��������(IIHFWV�RI�+DUGVKLS��

�

����,Q�FDVH�RI�KDUGVKLS�WKH�GLVDGYDQWDJHG�SDUW\�LV�HQWLWOHG�
WR�UHTXHVW�UHQHJRWLDWLRQV��7KH�UHTXHVW�VKDOO�EH�PDGH�

ZLWKRXW�XQGXH�GHOD\�DQG�VKDOO�LQGLFDWH�WKH�JURXQGV�RQ�
ZKLFK�LW�LV�EDVHG���

����7KH�UHTXHVW�IRU�UHQHJRWLDWLRQ�GRHV�QRW�LWVHOI�HQWLWOH�WKH�
GLVDGYDQWDJHG�SDUW\�WR�ZLWKKROG�SHUIRUPDQFH���

����8SRQ�IDLOXUH�WR�UHDFK�DJUHHPHQW�ZLWKLQ�D�UHDVRQDEOH�
WLPH�HLWKHU�SDUW\�PD\�UHVRUW�WR�WKH�FRXUW���

����,I�WKH�FRXUW�ILQGV�KDUGVKLS�LW�PD\��LI�UHDVRQDEOH���

�D�WHUPLQDWH�WKH�FRQWUDFW�DW�D�GDWH�DQG�RQ�WHUPV�WR�EH�
IL[HG��RU��
�E�DGDSW�WKH�FRQWUDFW�ZLWK�D�YLHZ�WR�UHVWRULQJ�LWV�
HTXLOLEULXP���
&KDSWHU����1RQ�3HUIRUPDQFH��

�

6HFWLRQ�����1RQ�3HUIRUPDQFH�LQ�*HQHUDO��
�

$UWLFOH���������1RQ�3HUIRUPDQFH�'HILQHG��
�

1RQ�SHUIRUPDQFH�LV�IDLOXUH�E\�D�SDUW\�WR�SHUIRUP�DQ\�RI�
LWV�REOLJDWLRQV�XQGHU�WKH�FRQWUDFW��LQFOXGLQJ�GHIHFWLYH�
SHUIRUPDQFH�RU�ODWH�SHUIRUPDQFH���

$UWLFOH���������,QWHUIHUHQFH�E\�WKH�2WKHU�3DUW\��
�

$�SDUW\�PD\�QRW�UHO\�RQ�WKH�QRQ�SHUIRUPDQFH�RI�WKH�RWKHU�
SDUW\�WR�WKH�H[WHQW�WKDW�VXFK�QRQ�SHUIRUPDQFH�ZDV�FDXVHG�
E\�WKH�ILUVW�SDUW\¶V�DFW�RU�RPLVVLRQ�RU�E\�DQRWKHU�HYHQW�DV�
WR�ZKLFK�WKH�ILUVW�SDUW\�EHDUV�WKH�ULVN���

$UWLFOH���������:LWKKROGLQJ�3HUIRUPDQFH��
�

����:KHUH�WKH�SDUWLHV�DUH�WR�SHUIRUP�VLPXOWDQHRXVO\��
HLWKHU�SDUW\�PD\�ZLWKKROG�SHUIRUPDQFH�XQWLO�WKH�RWKHU�
SDUW\�WHQGHUV�SHUIRUPDQFH���

����:KHUH�WKH�SDUWLHV�DUH�WR�SHUIRUP�FRQVHFXWLYHO\��WKH�
SDUW\�WKDW�LV�WR�SHUIRUP�ODWHU�PD\�ZLWKKROG�LWV�
SHUIRUPDQFH�XQWLO�WKH�ILUVW�SDUW\�KDV�SHUIRUPHG���

$UWLFOH���������&XUH�E\�1RQ�3HUIRUPLQJ�3DUW\��
�

����7KH�QRQ�SHUIRUPLQJ�SDUW\�PD\��DW�LWV�RZQ�H[SHQVH��
FXUH�DQ\�QRQ�SHUIRUPDQFH��SURYLGHG�WKDW��

�D�ZLWKRXW�XQGXH�GHOD\��LW�JLYHV�QRWLFH�LQGLFDWLQJ�WKH�
SURSRVHG�PDQQHU�DQG�WLPLQJ�RI�WKH�FXUH���
�E�FXUH�LV�DSSURSULDWH�LQ�WKH�FLUFXPVWDQFHV���
�F�WKH�DJJULHYHG�SDUW\�KDV�QR�OHJLWLPDWH�LQWHUHVW�LQ�
UHIXVLQJ�FXUH��DQG��
�G�FXUH�LV�HIIHFWHG�SURPSWO\���
���7KH�ULJKW�WR�FXUH�LV�QRW�SUHFOXGHG�E\�QRWLFH�RI�
WHUPLQDWLRQ���
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����8SRQ�HIIHFWLYH�QRWLFH�RI�FXUH��ULJKWV�RI�WKH�DJJULHYHG�
SDUW\�WKDW�DUH�LQFRQVLVWHQW�ZLWK�WKH�QRQSHUIRUPLQJ�SDUW\¶V�
SHUIRUPDQFHV�DUH�VXVSHQGHG�XQWLO�WKH�WLPH�IRU�FXUH�KDV�
H[SLUHG���

����7KH�DJJULHYHG�SDUW\�PD\�ZLWKKROG�SHUIRUPDQFH�
SHQGLQJ�FXUH���

����1RWZLWKVWDQGLQJ�FXUH��WKH�DJJULHYHG�SDUW\�UHWDLQV�WKH�
ULJKW�WR�FODLP�GDPDJHV�IRU�GHOD\�DV�ZHOO�DV�IRU�DQ\�KDUP�
FDXVHG�RU�QRW�SUHYHQWHG�E\�WKH�FXUH���

$UWLFOH���������$GGLWLRQDO�3HULRG�IRU�3HUIRUPDQFH��
�

����,Q�D�FDVH�RI�QRQ�SHUIRUPDQFH�WKH�DJJULHYHG�SDUW\�PD\�
E\�QRWLFH�WR�WKH�RWKHU�SDUW\�DOORZ�DQ�DGGLWLRQDO�SHULRG�RI�
WLPH�IRU�SHUIRUPDQFH���

����'XULQJ�WKH�DGGLWLRQDO�SHULRG�WKH�DJJULHYHG�SDUW\�PD\�
ZLWKKROG�SHUIRUPDQFH�RI�LWV�RZQ�UHFLSURFDO�REOLJDWLRQV�
DQG�PD\�FODLP�GDPDJHV�EXW�PD\�QRW�UHVRUW�WR�DQ\�RWKHU�
UHPHG\��,I�LW�UHFHLYHV�QRWLFH�IURP�WKH�RWKHU�SDUW\�WKDW�WKH�
ODWWHU�ZLOO�QRW�SHUIRUP�ZLWKLQ�WKDW�SHULRG��RU�LI�XSRQ�
H[SLU\�RI�WKDW�SHULRG�GXH�SHUIRUPDQFH�KDV�QRW�EHHQ�PDGH��
WKH�DJJULHYHG�SDUW\�PD\�UHVRUW�WR�DQ\�RI�WKH�UHPHGLHV�WKDW�
PD\�EH�DYDLODEOH�XQGHU�WKLV�&KDSWHU���

����:KHUH�LQ�D�FDVH�RI�GHOD\�LQ�SHUIRUPDQFH�ZKLFK�LV�QRW�
IXQGDPHQWDO�WKH�DJJULHYHG�SDUW\�KDV�JLYHQ�QRWLFH�
DOORZLQJ�DQ�DGGLWLRQDO�SHULRG�RI�WLPH�RI�UHDVRQDEOH�
OHQJWK��LW�PD\�WHUPLQDWH�WKH�FRQWUDFW�DW�WKH�HQG�RI�WKDW�
SHULRG��,I�WKH�DGGLWLRQDO�SHULRG�DOORZHG�LV�QRW�RI�
UHDVRQDEOH�OHQJWK�LW�VKDOO�EH�H[WHQGHG�WR�D�UHDVRQDEOH�
OHQJWK��7KH�DJJULHYHG�SDUW\�PD\�LQ�LWV�QRWLFH�SURYLGH�WKDW�
LI�WKH�RWKHU�SDUW\�IDLOV�WR�SHUIRUP�ZLWKLQ�WKH�SHULRG�
DOORZHG�E\�WKH�QRWLFH�WKH�FRQWUDFW�VKDOO�DXWRPDWLFDOO\�
WHUPLQDWH���

����3DUDJUDSK�����GRHV�QRW�DSSO\�ZKHUH�WKH�REOLJDWLRQ�
ZKLFK�KDV�QRW�EHHQ�SHUIRUPHG�LV�RQO\�D�PLQRU�SDUW�RI�WKH�
FRQWUDFWXDO�REOLJDWLRQ�RI�WKH�QRQ�SHUIRUPLQJ�SDUW\���

$UWLFOH���������([HPSWLRQ�&ODXVHV��
�

$�FODXVH�ZKLFK�OLPLWV�RU�H[FOXGHV�RQH�SDUW\¶V�OLDELOLW\�IRU�
QRQ�SHUIRUPDQFH�RU�ZKLFK�SHUPLWV�RQH�SDUW\�WR�WHQGHU�
SHUIRUPDQFH�VXEVWDQWLDOO\�GLIIHUHQW�IURP�ZKDW�WKH�RWKHU�
SDUW\�UHDVRQDEO\�H[SHFWHG�PD\�QRW�EH�LQYRNHG�LI�LW�ZRXOG�
EH�JURVVO\�XQIDLU�WR�GR�VR��KDYLQJ�UHJDUG�WR�WKH�SXUSRVH�RI�
WKH�FRQWUDFW���

$UWLFOH���������)RUFH�0DMHXUH��
�

����1RQ�SHUIRUPDQFH�E\�D�SDUW\�LV�H[FXVHG�LI�WKDW�SDUW\�
SURYHV�WKDW�WKH�QRQ�SHUIRUPDQFH�ZDV�GXH�WR�DQ�
LPSHGLPHQW�EH\RQG�LWV�FRQWURO�DQG�WKDW�LW�FRXOG�QRW�
UHDVRQDEO\�EH�H[SHFWHG�WR�KDYH�WDNHQ�WKH�LPSHGLPHQW�LQWR�
DFFRXQW�DW�WKH�WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�RU�WR�
KDYH�DYRLGHG�RU�RYHUFRPH�LW�RU�LWV�FRQVHTXHQFHV���

����:KHQ�WKH�LPSHGLPHQW�LV�RQO\�WHPSRUDU\��WKH�H[FXVH�
VKDOO�KDYH�HIIHFW�IRU�VXFK�SHULRG�DV�LV�UHDVRQDEOH�KDYLQJ�
UHJDUG�WR�WKH�HIIHFW�RI�WKH�LPSHGLPHQW�RQ�SHUIRUPDQFH�RI�
WKH�FRQWUDFW���

����7KH�SDUW\�ZKR�IDLOV�WR�SHUIRUP�PXVW�JLYH�QRWLFH�WR�WKH�
RWKHU�SDUW\�RI�WKH�LPSHGLPHQW�DQG�LWV�HIIHFW�RQ�LWV�DELOLW\�
WR�SHUIRUP��,I�WKH�QRWLFH�LV�QRW�UHFHLYHG�E\�WKH�RWKHU�SDUW\�
ZLWKLQ�D�UHDVRQDEOH�WLPH�DIWHU�WKH�SDUW\�ZKR�IDLOV�WR�
SHUIRUP�NQHZ�RU�RXJKW�WR�KDYH�NQRZQ�RI�WKH�LPSHGLPHQW��
LW�LV�OLDEOH�IRU�GDPDJHV�UHVXOWLQJ�IURP�VXFK�QRQ�UHFHLSW���

����1RWKLQJ�LQ�WKLV�DUWLFOH�SUHYHQWV�D�SDUW\�IURP�
H[HUFLVLQJ�D�ULJKW�WR�WHUPLQDWH�WKH�FRQWUDFW�RU�WR�ZLWKKROG�
SHUIRUPDQFH�RU�UHTXHVW�LQWHUHVW�RQ�PRQH\�GXH���

6HFWLRQ�����5LJKW�WR�3HUIRUPDQFH��
�

$UWLFOH���������3HUIRUPDQFH�RI�PRQHWDU\�2EOLJDWLRQ��
�

:KHUH�D�SDUW\�ZKR�LV�REOLJHG�WR�SD\�PRQH\�GRHV�QRW�GR�
VR��WKH�RWKHU�PD\�UHTXLUH�SD\PHQW���

$UWLFOH���������3HUIRUPDQFH�RI�1RQ�0RQHWDU\�2EOLJDWLRQ��
�

:KHUH�D�SDUW\�ZKR�RZHV�DQ�REOLJDWLRQ�RWKHU�WKDQ�RQH�WR�
SD\�PRQH\�GRHV�QRW�SHUIRUP��WKH�RWKHU�SDUW\�PD\�UHTXLUH�
SHUIRUPDQFH��XQOHVV��

�D�SHUIRUPDQFH�LV�LPSRVVLEOH�LQ�ODZ�RU�IDFW���
�E�SHUIRUPDQFH�RU��ZKHUH�UHOHYDQW��HQIRUFHPHQW�LV�
XQUHDVRQDEO\�EXUGHQVRPH�RU�H[SHQVLYH���
�F�WKH�SDUW\�HQWLWOHG�WR�SHUIRUPDQFH�PD\�UHDVRQDEO\�
REWDLQ�SHUIRUPDQFH�IURP�DQRWKHU�VRXUFH���
�G�SHUIRUPDQFH�LV�RI�DQ�H[FOXVLYHO\�SHUVRQDO�FKDUDFWHU��RU��
�H�WKH�SDUW\�HQWLWOHG�WR�SHUIRUPDQFH�GRHV�QRW�UHTXLUH�
SHUIRUPDQFH�ZLWKLQ�D�UHDVRQDEOH�WLPH�DIWHU�LW�KDV��RU�
RXJKW�WR�KDYH��EHFRPH�DZDUH�RI�WKH�QRQ�SHUIRUPDQFH���
$UWLFOH��������5HSDLU�DQG�5HSODFHPHQW�RI�'HIHFWLYH�
3HUIRUPDQFH��

�

7KH�ULJKW�WR�SHUIRUPDQFH�LQFOXGHV�LQ�DSSURSULDWH�FDVHV�
WKH�ULJKW�WR�UHTXLUH�UHSDLU��UHSODFHPHQW��RU�RWKHU�FXUH�RI�
GHIHFWLYH�SHUIRUPDQFH��7KH�SURYLVLRQV�RI�$UWLFOHV�������
DQG�������DSSO\�DFFRUGLQJO\���

$UWLFOH���������-XGLFLDO�3HQDOW\��
�

����:KHUH�WKH�FRXUW�RUGHUV�D�SDUW\�WR�SHUIRUP��LW�PD\�DOVR�
GLUHFW�WKDW�WKLV�SDUW\�SD\�D�SHQDOW\�LI�LW�GRHV�QRW�FRPSO\�
ZLWK�WKH�RUGHU���

����7KH�SHQDOW\�VKDOO�EH�SDLG�WR�WKH�DJJULHYHG�SDUW\�XQOHVV�
PDQGDWRU\�SURYLVLRQV�RI�WKH�ODZ�RI�WKH�IRUXP�SURYLGH�
RWKHUZLVH��3D\PHQW�RI�WKH�SHQDOW\�WR�WKH�DJJULHYHG�SDUW\�
GRHV�QRW�H[FOXGH�DQ\�FODLP�IRU�GDPDJHV���
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�

$UWLFOH���������&KDQJH�RI�5HPHG\��
�

����$Q�DJJULHYHG�SDUW\�ZKR�KDV�UHTXLUHG�SHUIRUPDQFH�RI�
D�QRQ�PRQHWDU\�REOLJDWLRQ�DQG�ZKR�KDV�QRW�UHFHLYHG�
SHUIRUPDQFH�ZLWKLQ�D�SHULRG�IL[HG�RU�RWKHUZLVH�ZLWKLQ�D�
UHDVRQDEOH�SHULRG�RI�WLPH�PD\�LQYRNH�DQ\�RWKHU�UHPHG\���

����:KHUH�WKH�GHFLVLRQ�RI�D�FRXUW�IRU�SHUIRUPDQFH�RI�D�
QRQ�PRQHWDU\�REOLJDWLRQ�FDQQRW�EH�HQIRUFHG��WKH�
DJJULHYHG�SDUW\�PD\�LQYRNH�DQ\�RWKHU�UHPHG\���

6HFWLRQ�����7HUPLQDWLRQ��
�

$UWLFOH���������5LJKW�WR�7HUPLQDWH�WKH�&RQWUDFW��
�

����$�SDUW\�PD\�WHUPLQDWH�WKH�FRQWUDFW�ZKHUH�WKH�IDLOXUH�
RI�WKH�RWKHU�SDUW\�WR�SHUIRUP�DQ�REOLJDWLRQ�XQGHU�WKH�
FRQWUDFW�DPRXQWV�WR�D�IXQGDPHQWDO�SHUIRUPDQFH���

����,Q�GHWHUPLQLQJ�ZKHWKHU�D�IDLOXUH�WR�SHUIRUP�DQ�
REOLJDWLRQ�DPRXQWV�WR�D�IXQGDPHQWDO�QRQSHUIRUPDQFH�
UHJDUG�VKDOO�EH�KDG��LQ�SDUWLFXODU��WR�ZKHWKHU��

�D�WKH�QRQ�SHUIRUPDQFH�VXEVWDQWLDOO\�GHSULYHV�WKH�
DJJULHYHG�SDUW\�RI�ZKDW�LW�ZDV�HQWLWOHG�WR�H[SHFW�XQGHU�
WKH�FRQWUDFW�XQOHVV�WKH�RWKHU�SDUW\�GLG�QRW�IRUHVHH�DQG�
FRXOG�QRW�UHDVRQDEO\�KDYH�IRUHVHHQ�VXFK�UHVXOW���
�E�VWULFW�FRPSOLDQFH�ZLWK�WKH�REOLJDWLRQ�ZKLFK�KDV�QRW�
EHHQ�SHUIRUPHG�LV�RI�HVVHQFH�XQGHU�WKH�FRQWUDFW���
�F�WKH�QRQ�SHUIRUPDQFH�LV�LQWHQWLRQDO�RU�UHFNOHVV���
�G�WKH�QRQ�SHUIRUPDQFH�JLYHV�WKH�DJJULHYHG�SDUW\�UHDVRQ�
WR�EHOLHYH�WKDW�LW�FDQQRW�UHO\�RQ�WKH�RWKHU�SDUW\¶V�IXWXUH�
SHUIRUPDQFH���
�H�WKH�QRQ�SHUIRUPLQJ�SDUW\�ZLOO�VXIIHU�GLVSURSRUWLRQDWH�
ORVV�DV�D�UHVXOW�RI�WKH�SUHSDUDWLRQ�RU�SHUIRUPDQFH�LI�WKH�
FRQWUDFW�LV�WHUPLQDWHG���
���,Q�WKH�FDVH�RI�GHOD\�WKH�DJJULHYHG�SDUW\�PD\�DOVR�
WHUPLQDWH�WKH�FRQWUDFW�LI�WKH�RWKHU�SDUW\�IDLOV�WR�SHUIRUP�
EHIRUH�WKH�WLPH�DOORZHG�XQGHU�$UWLFOH�������KDV�H[SLUHG���

$UWLFOH���������1RWLFH�RI�7HUPLQDWLRQ��
�

����7KH�ULJKW�RI�D�SDUW\�WR�WHUPLQDWH�WKH�FRQWUDFW�LV�
H[HUFLVHG�E\�QRWLFH�WR�WKH�RWKHU�SDUW\���

����,I�SHUIRUPDQFH�KDV�EHHQ�RIIHUHG�ODWH�RU�RWKHUZLVH�
GRHV�QRW�FRQIRUP�WR�WKH�FRQWUDFW�WKH�DJJULHYHG�SDUW\�ZLOO�
ORVH�LWV�ULJKW�WR�WHUPLQDWH�WKH�FRQWUDFW�XQOHVV�LW�JLYHV�
QRWLFH�WR�WKH�RWKHU�SDUW\�ZLWKLQ�D�UHDVRQDEOH�WLPH�DIWHU�LW�
KDV�RU�RXJKW�WR�KDYH�EHFRPH�DZDUH�RI�WKH�QRQ�
FRQIRUPLQJ�SHUIRUPDQFH���

$UWLFOH���������$QWLFLSDWRU\�1RQ�3HUIRUPDQFH��
�

:KHUH�SULRU�WR�WKH�GDWH�IRU�SHUIRUPDQFH�E\�RQH�RI�WKH�
SDUWLHV�LW�LV�FOHDU�WKDW�WKHUH�ZLOO�EH�D�IXQGDPHQWDO�QRQ�
SHUIRUPDQFH�E\�WKDW�SDUW\��WKH�RWKHU�SDUW\�PD\�WHUPLQDWH�
WKH�FRQWUDFW���

$UWLFOH���������$GHTXDWH�$VVXUDQFH�RI�'XH�3HUIRUPDQFH��
�

$�SDUW\�ZKR�UHDVRQDEO\�EHOLHYHV�WKDW�WKHUH�ZLOO�EH�D�
IXQGDPHQWDO�QRQ�SHUIRUPDQFH�E\�WKH�RWKHU�SDUW\�PD\�
GHPDQG�DGHTXDWH�DVVXUDQFH�RI�GXH�SHUIRUPDQFH�DQG�PD\�
PHDQZKLOH�ZLWKKROG�LWV�RZQ�SHUIRUPDQFH��:KHUH�WKLV�
DVVXUDQFH�LV�QRW�SURYLGHG�ZLWKLQ�D�UHDVRQDEOH�WLPH�WKH�
SDUW\�GHPDQGLQJ�LW�PD\�WHUPLQDWH�WKH�FRQWUDFW���

$UWLFOH���������(IIHFWV�RI�7HUPLQDWLRQ�LQ�*HQHUDO��
�

����7HUPLQDWLRQ�RI�WKH�FRQWUDFW�UHOHDVHV�ERWK�SDUWLHV�IURP�
WKHLU�REOLJDWLRQ�WR�HIIHFW�DQG�WR�UHFHLYH�IXWXUH�
SHUIRUPDQFH���

����7HUPLQDWLRQ�GRHV�QRW�SUHFOXGH�D�FODLP�IRU�GDPDJHV�
IRU�QRQ�SHUIRUPDQFH���

����7HUPLQDWLRQ�GRHV�QRW�DIIHFW�DQ\�SURYLVLRQ�LQ�WKH�
FRQWUDFW�IRU�WKH�VHWWOHPHQW�RI�GLVSXWHV�RU�DQ\�RWKHU�WHUP�
RI�WKH�FRQWUDFW�ZKLFK�LV�WR�RSHUDWH�HYHQ�DIWHU�WHUPLQDWLRQ���

$UWLFOH���������5HVWLWXWLRQ��
�

����2Q�WHUPLQDWLRQ�RI�FRQWUDFW�HLWKHU�SDUW\�PD\�FODLP�
UHVWLWXWLRQ�RI�ZKDWHYHU�LW�KDV�VXSSOLHG��SURYLGHG�WKDW�VXFK�
SDUW\�FRQFXUUHQWO\�PDNHV�UHVWLWXWLRQ�RI�ZKDWHYHU�LW�KDV�
UHFHLYHG��,I�UHVWLWXWLRQ�LQ�NLQG�LV�QRW�SRVVLEOH�RU�
DSSURSULDWH�DOORZDQFH�VKRXOG�EH�PDGH�LQ�PRQH\�
ZKHQHYHU�UHDVRQDEOH���

����+RZHYHU��LI�SHUIRUPDQFH�RI�WKH�FRQWUDFW�KDV�H[WHQGHG�
RYHU�D�SHULRG�RI�WLPH�DQG�WKH�FRQWUDFW�LV�GLYLVLEOH��VXFK�
UHVWLWXWLRQ�FDQ�RQO\�EH�FODLPHG�IRU�WKH�SHULRG�DIWHU�
WHUPLQDWLRQ�KDV�WDNHQ�HIIHFW���

6HFWLRQ�����'DPDJHV��
�

$UWLFOH���������5LJKW�WR�'DPDJHV��
�

$Q\�QRQ�SHUIRUPDQFH�JLYHV�WKH�DJJULHYHG�SDUW\�D�ULJKW�WR�
GDPDJHV�HLWKHU�H[FOXVLYHO\�RU�LQ�FRQMXQFWLRQ�ZLWK�DQ\�
RWKHU�UHPHGLHV�H[FHSW�ZKHUH�WKH�QRQ�SHUIRUPDQFH�LV�
H[FXVHG�XQGHU�WKHVH�3ULQFLSOHV���

$UWLFOH���������)XOO�&RPSHQVDWLRQ��
�

����7KH�DJJULHYHG�SDUW\�LV�HQWLWOHG�WR�IXOO�FRPSHQVDWLRQ�
IRU�KDUP�VXVWDLQHG�DV�D�UHVXOW�RI�WKH�QRQSHUIRUPDQFH��
6XFK�KDUP�LQFOXGHV�ERWK�DQ\�ORVV�ZKLFK�LW�VXIIHUHG�DQG�
DQ\�JDLQ�RI�ZKLFK�LW�ZDV�GHSULYHG��WDNLQJ�LQWR�DFFRXQW�
DQ\�JDLQ�WR�WKH�DJJULHYHG�SDUW\�UHVXOWLQJ�IURP�LWV�
DYRLGDQFH�RI�FRVW�RU�KDUP���

����6XFK�KDUP�PD\�EH�QRQ�SHFXQLDU\�DQG�LQFOXGHV��IRU�
LQVWDQFH��SK\VLFDO�VXIIHULQJ�RU�HPRWLRQDO�GLVWUHVV���
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�

$UWLFOH���������&HUWDLQW\�RI�+DUP��
�

����&RPSHQVDWLRQ�LV�GXH�RQO\�IRU�KDUP��LQFOXGLQJ�IXWXUH�
KDUP��WKDW�LV�HVWDEOLVKHG�ZLWK�D�UHDVRQDEOH�GHJUHH�RI�
FHUWDLQW\���

����&RPSHQVDWLRQ�PD\�EH�GXH�IRU�WKH�ORVV�RI�D�FKDQFH�LQ�
SURSRUWLRQ�WR�WKH�VWDELOLW\�RI�LWV�RFFXUUHQFH���

����:KHUH�WKH�DPRXQW�RI�GDPDJHV�FDQQRW�EH�HVWDEOLVKHG�
ZLWK�D�VXIILFLHQW�GHJUHH�RI�FHUWDLQW\��WKH�DVVHVVPHQW�LV�DW�
WKH�GLVFUHWLRQ�RI�WKH�FRXUW���

$UWLFOH���������)RUHVHHDELOLW\�RI�+DUP��
�

7KH�QRQ�SHUIRUPLQJ�SDUW\�LV�OLDEOH�RQO\�IRU�KDUP�ZKLFK�LW�
IRUHVDZ�RU�FRXOG�UHDVRQDEO\�KDYH�IRUHVHHQ�DW�WKH�WLPH�RI�
WKH�FRQFOXVLRQ�RI�WKH�FRQWUDFW�DV�EHLQJ�OLNHO\�WR�UHVXOW�
IURP�LWV�QRQ�SHUIRUPDQFH���

$UWLFOH���������3URRI�RI�+DUP�LQ�FDVH�RI�5HSODFHPHQW�
7UDQVDFWLRQ��

�

:KHUH�WKH�DJJULHYHG�SDUW\�KDV�WHUPLQDWHG�WKH�FRQWUDFW�
DQG�KDV�PDGH�D�UHSODFHPHQW�WUDQVDFWLRQ�ZLWKLQ�D�
UHDVRQDEOH�WLPH�DQG�LQ�D�UHDVRQDEOH�PDQQHU�LW�PD\�
UHFRYHU�WKH�GLIIHUHQFH�EHWZHHQ�WKH�FRQWUDFW�SULFH�DQG�WKH�
SULFH�RI�WKH�UHSODFHPHQW�WUDQVDFWLRQ�DV�ZHOO�DV�GDPDJHV�
IRU�DQ\�IXUWKHU�KDUP���

$UWLFOH���������3URRI�RI�+DUP�E\�&XUUHQW�3ULFH��
�

����:KHUH�WKH�DJJULHYHG�SDUW\�KDV�WHUPLQDWHG�WKH�FRQWUDFW�
DQG�KDV�QRW�PDGH�D�UHSODFHPHQW�WUDQVDFWLRQ�EXW�WKHUH�LV�D�
FXUUHQW�SULFH�IRU�WKH�SHUIRUPDQFH�FRQWUDFWHG�IRU��LW�PD\�
UHFRYHU�WKH�GLIIHUHQFH�EHWZHHQ�WKH�FRQWUDFW�SULFH�DQG�WKH�
SULFH�FXUUHQW�DW�WKH�WLPH�WKH�FRQWUDFW�LV�WHUPLQDWHG�DV�ZHOO�
DV�GDPDJHV�IRU�DQ\�IXUWKHU�KDUP���

����&XUUHQW�SULFH�LV�WKH�SULFH�JHQHUDOO\�FKDUJHG�IRU�JRRGV�
GHOLYHUHG�RU�VHUYLFHV�UHQGHUHG�LQ�FRPSDUDEOH�
FLUFXPVWDQFHV�DW�WKH�SODFH�ZKHUH�WKH�FRQWUDFW�VKRXOG�KDYH�
EHHQ�SHUIRUPHG�RU��LI�WKH�UH�LV�QR�FXUUHQW�SULFH�DW�WKDW�
SODFH��WKH�FXUUHQW�SULFH�DW�VXFK�RWKHU�SODFH�WKDW�DSSHDUV�
UHDVRQDEOH�WR�WDNH�DV�D�UHIHUHQFH���

$UWLFOH���������+DUP�'XH�LQ�3DUW�WR�$JJULHYHG�3DUW\��
�

:KHUH�WKH�KDUP�LV�GXH�LQ�SDUW�WR�DQ�DFW�RU�RPLVVLRQ�RI�WKH�
DJJULHYHG�SDUW\�RU�WR�DQRWKHU�HYHQW�DV�WR�ZKLFK�WKDW�SDUW\�
EHDUV�WKH�ULVN��WKH�DPRXQW�RI�GDPDJHV�VKDOO�EH�UHGXFHG�WR�
WKH�H[WHQW�WKDW�WKHVH�IDFWRUV�KDYH�FRQWULEXWHG�WR�WKH�KDUP��
KDYLQJ�UHJDUG�WR�WKH�FRQGXFW�RI�WKH�SDUWLHV���

$UWLFOH���������0LWLJDWLRQ�RI�+DUP��
�

����7KH�QRQ�SHUIRUPLQJ�SDUW\�LV�QRW�OLDEOH�IRU�KDUP�
VXIIHUHG�E\�WKH�DJJULHYHG�SDUW\�WR�WKH�H[WHQW�WKDW�WKH�KDUP�
FRXOG�KDYH�EHHQ�UHGXFHG�E\�WKH�ODWWHU�SDUW\¶V�WDNLQJ�
UHDVRQDEOH�VWHSV���

����7KH�DJJULHYHG�SDUW\�LV�HQWLWOHG�WR�UHFRYHU�DQ\�
H[SHQVHV�UHDVRQDEO\�LQFXUUHG�LQ�DWWHPSWLQJ�WR�UHGXFH�WKH�
KDUP���

$UWLFOH���������,QWHUHVW�IRU�)DLOXUH�WR�3D\�0RQH\��
�

����,�D�SDUW\�GRHV�QRW�SD\�D�VXP�RI�PRQH\�ZKHQ�LW�IDOOV�
GXH�WKH�DJJULHYHG�SDUW\�LV�HQWLWOHG�WR�LQWHUHVW�XSRQ�WKDW�
VXP�IURP�WKH�WLPH�ZKHQ�SD\PHQW�LV�GXH�WR�WKH�WLPH�RI�
SD\PHQW�ZKHWKHU�RU�QRW�WKH�QRQSD\PHQW�LV�H[FXVHG���

����7KH�UDWH�RI�LQWHUHVW�VKDOO�EH�WKH�DYHUDJH�EDQN�VKRUW�
WHUP�OHQGLQJ�UDWH�WR�SULPH�ERUURZHUV�SUHYDLOLQJ�IRU�WKH�
FXUUHQF\�RI�SD\PHQW�DW�WKH�SODFH�IRU�SD\PHQW��RU�ZKHUH�
QR�VXFK�UDWH�H[LVWV�DW�WKDW�SODFH��WKHQ�WKH�VDPH�UDWH�LQ�WKH�
6WDWH�RI�WKH�FXUUHQF\�RI�SD\PHQW��,Q�WKH�DEVHQFH�RI�VXFK�D�
UDWH�DW�HLWKHU�SODFH�WKH�UDWH�RI�LQWHUHVW�VKDOO�O�EH�WKH�
DSSURSULDWH�UDWH�IL[HG�E\�WKH�ODZ�RI�WKH�6WDWH�RI�WKH�
FXUUHQF\�RI�SD\PHQW���

����7KH�DJJULHYHG�SDUW\�LV�HQWLWOHG�WR�DGGLWLRQDO�GDPDJHV�
LI�WKH�QRQ�SD\PHQW�FDXVHG�LW�D�JUHDWHU�KDUP���

$UWLFOH����������,QWHUHVW�RQ�'DPDJHV��
�

8QOHVV�RWKHUZLVH�DJUHHG��LQWHUHVW�RQ�GDPDJHV�IRU�QRQ�
SHUIRUPDQFH�RI�QRQ�PRQHWDU\�REOLJDWLRQV�DFFUXHV�DV�IURP�
WKH�WLPH�RI�QRQ�SHUIRUPDQFH���

$UWLFOH����������0DQQHU�RI�0RQHWDU\�5HGUHVV��
�

����'DPDJHV�DUH�WR�EH�SDLG�LQ�D�OXPS�VXP��+RZHYHU��WKH\�
PD\�EH�SD\DEOH�LQ�LQVWDOPHQWV�ZKHUH�WKH�QDWXUH�RI�WKH�
KDUP�PDNHV�WKLV�DSSURSULDWH���

����'DPDJHV�WR�EH�SDLG�LQ�LQVWDOPHQWV�PD\�EH�LQGH[HG���

$UWLFOH����������&XUUHQF\�LQ�ZKLFK�WR�$FFHVV�'DPDJHV��
�

'DPDJHV�DUH�WR�EH�DVVHVVHG�HLWKHU�LQ�WKH�FXUUHQF\�LQ�
ZKLFK�WKH�PRQHWDU\�REOLJDWLRQ�ZDV�H[SUHVVHG�RU�LQ�WKH�
FXUUHQF\�LQ�ZKLFK�WKH�KDUP�ZDV�VXIIHUHG��ZKLFKHYHU�LV�
PRUH�DSSURSULDWH���

$UWLFOH����������$JUHHG�3D\PHQW�IRU�1RQ�3HUIRUPDQFH��
�

����:KHUH�WKH�FRQWUDFW�SURYLGHV�WKDW�D�SDUW\�ZKR�GRHV�QRW�
SHUIRUP�LV�WR�SD\�D�VSHFLILHG�VXP�WR�WKH�DJJULHYHG�SDUW\�
IRU�VXFK�QRQ�SHUIRUPDQFH��WKH�DJJULHYHG�SDUW\�LV�HQWLWOHG�
WR�WKDW�VXP�LUUHVSHFWLYH�RI�LWV�DFWXDO�KDUP���
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�

����+RZHYHU��QRWZLWKVWDQGLQJ�DQ\�DJUHHPHQW�WR�WKH�
FRQWUDU\�WKH�VSHFLILHG�VXP�PD\�EH�UHGXFHG�WR�D�
UHDVRQDEOH�DPRXQW�ZKHUH�LW�LV�JURVVO\�H[FHVVLYH�LQ�
UHODWLRQ�WR�WKH�KDUP�UHVXOWLQJ�IURP�WKH�QRQSHUIRUPDQFH�
DQG�WR�WKH�RWKHU�FLUFXPVWDQFHV���

�


